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No. 1169. 
R. N. Lewis vs. G. A. PETERKIN ET AL. 


The appellant who suggests a diminution of the record before the expiration of the three 
judicial days within which he may file the transcript of appeal, is entitled to a certiorari 
for the correction and completing of the transcript, even after the cause has been ar- 
gued and submitted for judgment. in case his application be made before the expiration 
ot the three days aforesaid. 

A judgment of separation of property duly rendered in favor of the wife against her husband, 
cannot be inquired into or attacked collaterally by a creditor of the husband, whose 
claim had not yet arisen when the judgment was rendered. 

A married woman separated in property from her husband has the legal right to purchase 
property in her own name and for her separate account, and the burden of proof is on 


the party assailing the validity of such sales. 
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Lewis vs. Peterkin et al. 


PPEAL from the Sixth District Court, Parish of Morehouse. 
Ps Levy, Judge ad hoc. 


k. B. Todd, Jr., tor Plaintit? and Appellant. 


A judgment of separation of property. in order to be valid, must be executed ; dation en 
paiement one year after its rendition, does not revive or give it effect. 28 Ann. 345, 34 
Ann, 690. 

A judgment of separation to effect third persons must be advertised or recorded. 

Parol evidence is inadmissible to show authority to purchase real estate. C. C. 2997, 2440; 
23 Ann. 196; 28 Ann. 678. 

A simulated sale conveys no rights to the pretended vendee. 15 Ann. 177; 23 Aun. 46. 

Where a sale is attacked on account of simulation the widest latitude is allowed. 30 Ann. 
1203; 36 Ann. 681. 

When the wife, who is separate in property, has left the enjoyment of her property te her 
husband without any procuration he is not answerable for the fruits until a demand be 
made by his wife, or if it is not made, until the dissolution of the marriage. He is not 
accountable for the fruits that have been previously consumed. C. C. 2396. 

If after a separation of property aud a dissolution of the community the husband operates 
with the wife’s funds, this should be clearly made to appear. 15 Ann. 33: 16 Ann. 214; 
18 Ann. 126; 20 Ann. 532. 

If the husband buys and pays for property the purchase will be presumed to be his; if he 

\ uses his wife's funds this must be shown by her, 10 Aun. 784; 15 Ann. 33,119; 21 Ann. 
343; 22 Ann. 148. 


Newton & Cason, for Defendant and Appellee : 


ON MOTION TO DISMISS AND ON APPLICATION FOR CERTIORARI. 

The opinion of the Court was delivered by 

Pocnk, J. On the first day of the present term appellees moved for 
the dismissal of this appeal on the ground that the clerk, in his cer- 
tificate, did not state that the transcript contained all the evidence ad- 
duced on the trial below. 

Two days later, appellant filed his application for an order to direct 
the clerk of the district court to correct bis certificate, and the applica- 
tion is resisted by appellees ov the ground that it was not made before, 
or at the time of the argument as required by art. 898 of the Code of 
Practice. 

_ It is true that the motion for a certiorari was made after the case 
had been submitted, and not, as erroneously contended for by appel 
lant’s counsel, after it had been partially submitted. But it is clearly 
apparent that the fault is not imputable to appellant, if the clerk 
omitted to state the whole truth in his certificate. The transcript is 
voluminous, and it contains a mass of documentary evidence and of 
parol testimony taken down in writing. 

Hence, it is more than probable that the error is in the certificate ; 
and for that reason the appeal cannot be dismissed. Revised Statutes, 









































782 SUPREME COURT OF LOUISIANA. 








Lewis vs. Peterkin et al. 





section 36, Flint vs. Peck, 22 Arn. 246; Baltimore vs. Parlange, 25 
Ann. 335; Burton vs. Hicks, 27 Ann. 507 ; Stafford vs. Harper, 32 Ann. 
1076. 

Now, as the appeal cannot be dismissed at the present stage, because 
the apparent deficiency of the transcript is not imputable to appellant, 
and as the case cannot be tried because it is not shown that the tran- 
script does vontain all the evidence offered, admitted and considered 
below, what will become of the case? Reason and law alike point 
out the course to be pursued, and require that appellant be allowed an 
opportunity to complete his transcript ; as the three judicial days 
within which he could file his transcript had not yet expired when the 
case was argued and submitted, his right, under the law, to have his 





transcript corrected and completed is not affected by the provisions of 


article 898 of the Code of Practice. Such a course was pursued in the 
case of Trudeau vs. Railroad, 15 Ann. 717, in which the following rule 
was formulated. ‘‘ When a diminution of the record is suggested, the 
Supreme Court will order a certiorari to perfect it, although the case 
has been submitted for judgment.” 

But as it may happen that the silence of the clerk in hia certificate 
is proof of a negative fact, and that the transcript does not contain 
all the evidence adduced at the trial, we shall not now dispose of ap- 
pellee’s motion to dismiss the appeal, and shall postpone consideration 
thereof until the clerk makes his return on the certiorari. 

It is therefore ordered that a writ of certiorari issue to the clerk of 
the district court of the parish of Morehouse ordering him to complete 
his certificate to the transcript of appeal in this case, by stating posi- 
tively whether said transcript does or not contain all the evidence ad- 
duced on the trial of said cause, and that said writ be made returnable 
on the 18th day of June, 1887. 





ON THE MERITs. 

This is an action in declaration of simulation, iv which plaintiff, a 
judgment creditor of the defendant husband, seeks to subject to tle 
execution of his judgment two pieces of immovable property purchased 
in the name of the wife, but alleged to be the property of the judgment 
debtor. 


The wife resists the demand, and urges that at the time that she 
purchased the property she was duly separated in property from her 
husband by judgment, and that the purchases were made with her sep- 
arate funds, of which she had the administration. 
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Plaintiff appeals from a judgment which rejected his demand. 

It appears from an admission of the parties in the record that in the 
year 1870 the court-house of the parish of Morehouse was entirely 
destroyed by tire, together with all the records and papers therein con- 
tained and belonging to the district court of that parish. Hence, see- 
ondary evidence, consisting of parol testimony, was properly admitted 
to show the alleged judgment of separation of property between Peter- 
kin and his wife, rendered by that court in the year 1869. That testi- 
mony is corroborated by an authentic act executed by Peterkin and 
his wife on June 25, 1870, by which he transferred to her some movable 
property in part payment of the moneyed judgment which she had 
obtained against him. 

Having proven that much, touching her condition as separate in 
property from her husband, the defendant wife is entitled to protection 
under her judgment against any collateral attack on the validity 
of the same on the part of plaintiff, whose claim against Peterkin 
did not originate before the year 1876, and whose judgment which he 
is pow seeking to enforce against the property in dispute, was rendered 
only on the 25th of April, 1880. 

As he was not a creditor of the husband at the date of the judgment 
of separation of property, he had no legal concern with its existence or 
validity, as lhe had no rights which could be jeopardized or affected 
thereby in the least. 

This ruling finds ample support in reason and as well as in authority; 
and we find that in our jurisprudence it has been formulated thus: 

‘‘A judgment that has been regularly obtained by the wife against 
her husband cannot be contested or inquired into collaterally by a 
creditor of the husband whose claim only arose after it was rendered.” 
Farwell vs. O'Neil, 22 Ann. 619; Dinkgrave vs. Norwood, 10 Ann. 564. 

The judgment having been regularly rendered, and having been 
partly satisfied through a giving in payment executed in an authentic 
act within a reasonable time (C. C. 2428), it follows that the wife was 
thus fully able and-authorized to purchase property in her own pame, 
and the burden of proving the invalidity of such purchases is on the 
party attacking the same. Chaffe & Sons vs. De Moss, 37 Ann. 186; 
Farrell vs. O'Neil, 22 Aun. 619; Todd, curator, vs. Larkin, 38 Ann. 672. 

Plaintiff has undertaken the task, and he has introduced evidence in 
support of his contention that both purchases, though made in the 
name of the wife, were in truth and in fact made for the husband. His 
evidence amounts at most to negative conjectures, showing some sus- 
picious circumstances. But its weight is entirely destroyed by the 
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positive testimony of tie defendant wife, who swears that both pur- 
chases were made for her own account; and it appears that both pieces 
of property have been since and continuously enjoyed by her, and 
treated and considered by the whole community as her separate estate. 

The record shows that she received a considerable inheritance from 
her father and mother, and that for many years she has owned a large 
and valuable plantation which she at times leased, and at other times 
cultivated, and from which she could derive revenue sufticient to make 
subsequent and additional purchases. But being separate in property, 
she had the right in law to purchase property on terms of credit at her 
discretion, and the creditors of her husband have no authority to 
inquire into the source of the means or funds which she used in making 
payments thereon. It is sufficient for her to show that her true and 
real intention was to purchase for her own account, and it is incum- 
bent on complaining creditors to make proof of the alleged simulation 
of the purchases made. 

It may be conceded, as plaintiff contends, that the credit instalments 
on the purchase price of the town lot and residence in Bastrop were 
paid with parish warrants held by her husband for debts due him by 
the parish. She testifies that she acquired that paper from her hus- 
band in satisfaction of a debt which he owed her, and the record con 
tains no evidence to the contrary. At the date of that purchase in 
1877, plaintiff was not yet a judgment creditor of the husband. Hence, 
his rights or those of other creditors could not be affected, and they 
could not resist the legal effect of the purchase even if it were proved 
that Peterkin had made a donation to his wife of the parish paper with - 
out consideration. 

Dealing with a similar attack, this Court has recently said: “‘ What 
motive, then, for disguise or simulation? How natural, then, that all 
parties should have intended that the title shonld pass to the wife as a 
real title and as the true owner! If such was the intention, and we 
are convinced that it was, the wife’s title could not be attacked as a 
simulation even if the husband had given the notes (with which the 
price was paid) to her without consideration.” Todd vs. Larkin, 38 
Ann. 672. 

The true intention of the parties in the case at bar is made still more 
manifest by the fact that from 1877 to 1882 the husband was engaged 
in a mercantile business of considerable magnitude, and that he thus 
owned in his own name some immovable property in that parish, which 
he continued to own as late as the year 1885. 
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It also appears from the record that the validity of Mrs. Peterkin’s 
purchases of the property now under discussion has already been sub- 
jected to judicial test at the instance of her husband’s creditors, whose 
attack was defeated. 

Our conclusion is that her titles have successfully withstood the 
assault made by the plaintiff in this case, and that she is entitled to 
enjoy the benefits of the investment of her separate funds. 


Judgment affirmed. 


Mr. Justive Todd takes no part in this case. 








No. 1157. 
Heirs oF Ory Murpny vs. JurEY & GILLIs—J. P. MurpPuy, 
W ARRANTOR. 


Property acquired during a marriage in the name of the husband is presumed to belong to the 
community. Nor will sueh presumption be rebutted by proof that he acquired the prop- 
erty with the money of his children by a former marriage; nor will such fact affect the 
title of the community to the property, though it may create a debt against it. 

The heirs of the wife become vested with a title to her share of the community property at 
the moment of her death: and though they receive it subject to the payment of the com- 
munity debts, they are not bound to await a liquidation of the community before resorting 
to an action to recover it. Tugwell vs. Tugwell, 32 Ann. 842, and Glasscock vs. Clark, 33 

| Ann. 584, reaffirmed. Nor in such action. petitory in its character, is the indebtedness of 

the community or its financial condition dissolved, when a legitimate subject of enquiry. 


4 PPEAL from the Third District Court, Parish of Lincoln. 
re Feazel, Special J. 


Barksdale & VanHook for Plaintiffs and Appellees. 
G. L. Gaskins for Defendants and Appellants. 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs, as the collateral heirs of Ory Murphy, de- 
ceased, sue to recover nine-tenths of the undivided half of the lands 
described in the petition, the said undivided half being the commu- 
nity interest of the deceased therein and inherited at her death by pe- 
titioners. 

The defendants answered by a general denial and a call in warranty 
on their vendor, J. P. Murphy. Murphy, besides the general issue in 
his answer, denied that Ory Murphy, from whom the plaintiffs claim, 
had at her death, a community interest in said lands, and averred that 
though the lands were acquired during the marriage of the deceased 

50 
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with J. J. Murphy, they were acquired by the husband with 
his separate money, and money belonging to the children of his first 
wife, and never fell into the community existing between him and Ory 
Murphy, and further that the estate of J. J. Murphy was, at his death, 
insufficient to repay the children of his first marriage the funds of 
theirs used by him in the acquisition of these lands. 

The prescription of ten and thirty years is also pleaded by the war- 
rantor and a demand in case of recovery by the plaintiffs for re- 
imbursement for taxes paid and improvements made on the lands. 

There was judgment in favor of the plaintiffs decreeing them the 
owners of the interest in the lands claimed by them, save as to certain 
designated portions thereof, with a reservation to the parties of the 
right to adjust their claims for taxes, improvements, ete., in the parti- 
tion of the lands. 

There was judgment also in favor of the defendants and against the 
warrantor. From this judgment the present appeal was taken by the 
defendants and warrantor. 

The facts of the case established are briefly these : 

John J. Murphy was twice married in the State of Georgia. First, 
o Elizabeth Havell, who died in 1843, leaving several children, of 
whom the warrantor is one. Second, to Ory Glaze in 1844, and who 
died iv 1860 without issue. 

In 1848 Murphy and his wife moved to this State, accompanied by 
the children of his first marriage, and after his arrival in this State, he 
acquired by purchase the lands in controversy. 

After the death of his wife, Ory Glaze or Murphy, J. J. Murphy, the 
surviving husband, remained in possession of the lands until his death 
in 1866. There was no administration on the succession of the wife, 
and no settlement of the community. 

After the death of Murphy there was a partition of his estate, in 
which partition J. P. Murphy, the warrantor in this case, received the 
lands ip controversy. 

It is shown that these lands were all acquired during the existence 
of the community between J.J. Murphy and his wife, Ory Murphy, 
and are therefore presumed to be community property. C. C. 2405. 

Upon the dissolution of the community by the death of the wife, the 
title to her share of the community property, the one undivided half 
of the same rested in her heirs. C. C. 2406; Tugwell vs. Tugwell, 32 


Ann. 848. 
And though the heirs of the wife received the property subject to 
the community debts, it is now settled that their action for it may be 
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maintained without allegation or proof of the liquidation or solvency 
of the community. Ib. and Glasscock vs. Clark, 33 Ann. 584. And it 
is enough to say in this case,as in the cases above cited, that the 
creditors of the community, if there are any, are not before us seeking 
to enforce their claims against the community. Nor would apy such 
inquiry be permissible in an action of this kind, which is petitory in 
its character, and the right of the plaintiffs acquired at the instant of 
the death of the person from whom they inherited. The community 





creditors, if there were any, might have subjected this property by 
proper proceedings to the payment of their debts and thus divested 
the plaintiffs of their title to the property, but it has not been done 
and cannot be done in this form of action, nor by the parties to the 
present controversy. Ail evidence respecting claims against the com- 
munity and its condition at the moment of its dissolution should there- 
fore have been rejected. . 

There is a plea of prescription of (en and thirty years urged against 
the plaintiffs’ right of action, which was overruled by the lower court 
and properly so. 

Ten years had not expired between the date of the conveyance of 
the property from J.P. Murphy to the defendants. J. P. Murphy 
elaimed the property by inheritance from his father, J. J. Murphy, and 
as the father had not a vestige of title to the property, he transmitted 
none to his heirs. They took it cum vitiis. There was no basis for 
the prescription urged in favor of J. P. Murphy. 

There is an amendment of the judgment of the lower court prayed 
for as to that part of it which rejects plaintiffs’ claims to certain des- 
ignated portions of the land. 

The amendment must be allowed. 

The defendants in their answer admit the possession of all the land 


claimed and described in the petition. 

J.J. Murphy was in possession of itat the dissolution of the com- 
munity. It was a matter of no moment whether a part of this land 
was acquired by a military warrant or by money, so that it was ac- 
quired duiing the marriage. This and other portions excepted or de- 
clared free from plaintiffs’ claims, purports to have been acquired by 
J. P. Murphy by inheritance from J. J. Murphy and partition. They, 
defendants, claim solely through their purchase fiom J. P. Murphy. 
J.J. Murphy was the author of voth warrantors and defendants’ title, 
and nothing is better settled than that parties cannot dispute their au- 
thor’s title. 

It is therefore ordered, adjudged and decreed that the judgment of 
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the lower court be amended by decreeing the plaintiffs owners of the 
nine-tenths of the undivided half of the east half of the northeast 
quarter, section 34, and the east half of the northwest quarter of sec- 
tion 25, T. 18, N. R. 4 west; and by declaring open to adjustment in 
the partition of the lands all claims between the parties mentioned 
and referred to in the pleadings, subject to all defenses of the respec- 
tive parties, and as thus amended the judgment is affirmed. Defend- 
ants to pay costs of both courts. 


Mr. Justice Fenner dissents. 








No. 1172. 
ALLEN, West & Busn vs. J. E. NETTLES, ADMINISTRATOR. 


In a suit against an administrator for a balance of account, unappealable in amount, the de- 
fendant reconvenes, claiming payment to succession of $7000, proceeds ot votton sold 
and credited in plaintiff's account. Held: that as any allowance made on defendant's 
demand necessarily increased the ordinary balance due plaintiff, this involves adjust- 
ment of entire account and the whole case is appealable. 

Where mercantile accounts have been closed by rendition and acceptance without objection, 
the debtor cannot thereafter object to charges of 8 per cent interest and to compound. 
ing interest by capitalization of succession balances. 

Such settlement of accounts being equivalent to payment, the debtor ean only 
usurious charges less than one year old. 

Under the 3d section of Act 44 of 1882, the consignee, from the date of consignment under 
bill of lading, acquires a perfect pledge with right to sell and pay his debt with the pro- 
ceeds. The death of the consignor, after the consignment, could not atiect such rights. 

But no consignment made after the death of the owner by an unauthorized persou could op- 
erate to create a pledge in favor of the consignee. The death tixed the rights of all 


recover 


creditors as to the succession property and no one could acquire any new privilege 
thereon. 
A PPEAL from the Sixth District Court, Parish of Morehouse. 
Ellis, J. 


Todd & Todd and 8S. T. Baird, for Plaintiffs and Appellants. 
Newton & Cason and Boatner & Boatner, for Defendant and Appellee. 


Bussey & Naff, for Intervenors and Appellees : 


The opinion of the Court was delivered by 

Fenner, J. Plaintiffs sned defendant as administrator of Elbert 
Nettles for a balance of account of $749.51. The accounts from which 
this balance results include sales of a large amount of cotton which 
was received and sold by plaintiffs and credited to defendant in ac- 
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count. The defendant denies that the balance claimed is due, and 
files a demand in reconvention, in which he claims a judgment against 
plaintifts for the proceeds of said cotton, amounting, as alleged, to 
more than $7000, on the ground that said proceeds are property of the 
succession, and, as such, must be paid over to the administrator to be 
administered and distributed according to law. 

Plaintiffs are appellants from a judgment condemning them to pay 
to the administrator the sum of $992.09, the value of twenty-nine 
bales of cotton, adjudged to have been received by plaintiffs after the 
death of Nettles, and giving a judgment in favor of plaintiffs to be 
paid in course of administration for $1062.42. 

Thus, it will be seen, that plaintiffs recover judgment for several 
hundred dollars more than they claimed in their petition. This re- 
sults from the fact that in condemning plaintiffs to pay over to the suc- 
cession the proceeds of cotton which had been credited on the account, 
this necessarily increased pro tanto the balance due on said account, 
and if the value of all the cotton claimed by defendant, say $7000, had 
been allowed, it would, in the same measure, have increased the 
amount due to the plaintiffs as ordinary creditors. 

We mention these mafters at the threshold of the case in order to 
dispose of the motion made by defendant to dismiss the appeal as to 
the principal demand because that is not within our jurisdiction. 

Ordinarily the motion would be well taken, because it is well settled 
that an appealable demand in reconvention does not give us jurisdic- 
tion of an unappealable principal demand, and vice versa. 


But we regard this as an exceptional case, in which the principal * 


and reconventional demand are so interlaced that one cannot be con- 

sidered without the other. The issue, as framed by the pleadings, in- 

volves the adjustment of the entire account between the parties, in 

which the claims on both sides must be considered, and this adjust- 

ment includes an amount in dispute exceeding two thousand dollars. 
The motion to dismiss is therefore denied. 


ON THE MERITS. 

We will first dispose of defendant’s objections to the account on the 
ground of excessive charges of interest, commissions, ete. 

Plaintiffs had conducted a large business with Elbert Nettles for a 
number of years prior to his death. 

In the course thereof accounts and statements had been frequently 
rendered to him, informing him fully of the nature of the charges 
made against him, and balances had been frequently struck and car- 
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ried forward into new accounts. He received these accounts, and 
never made any objections to them. The last one before his death 
was rendered on August 26, 1885, and the account on which the pres- 
ent suit is based begins with the entry: “ 1885, August 26. To bal- 
ance account rendered, $2574.43.” 

Defendant now seeks t> overhaul these accounts from 1881, and 
claims, and was allowed a deduction of $407.01 for overcharges of in- 
terest resulting from the charge of 8 per cent interest, and from the 
compounding thereof by capitalizing, in the sueceeding accounts, the 
balances from those preceding. We think this was error. 

So far as these matters are concerned, the defendant carnot go be- 
yond the accounts which have been rendered to and accepted by him 
without objection. Parol evidence cannot be received to prove a con- 
vention to pay 8 per cent interest, but when such charges have been 
made, and an account containing them has been rendered and accepted, 
the account becomes an account stated; the balance represents a set- 
tlement between the parties to pay which a promise is implied, and 
such settlement can no more be impeached on the ground that such 
charges are included therein, than if the account had been paid and 
the action were to recover them. 

See on this general subject: Lallande vs. Breaux, 5 Ann. 505; Mil- 
laudon vs. Sylvestre, 8 La. 267; White vs. Henderson, 2 Ann. 241; 
Compton vs. Compton, 5 Ann. 618; Thompson vs. Mylne, 4 Arn. 206; 
Pickersgill vs. Brown, 7 Ann. 298; Sentell vs. Kennedy, 29 Ann. 679. 

Defendant can only claim the reduction to 5 per cent of the interest 
‘charged in the last accounts of February I! and August 29, 1886. 
This, according to our calculation, reduces the balance of the last- 
mentioned account by $100. 

Another deduction was claimed of two usurious charges of 24 per 
cent for advances in addition to 8 per cent interest. Both these 
charges, amounting to $87.17, were contained in accounts which had 
been rendered to deceased, and being more than a year old, they can- 
not be recovered. C.C. 2924. The allowance of these by the judge 
was error. 

The deduction allowed to defendant of £95, charged under the con- 
tract, for commissions on cotton not shipped, was correct. Nettles 
was to ship a bale of cotton for every ten dollars advanced, and was to 
pay a commission of $1.25 for each bale deficient. We can discover 
no deficiency. The contract was wade for the Girard account, and it 
appears that defendant shipped 24 bales on that account, and did not 


receive advances exceeding $240. 
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Another deduction of $100 was allowed in correction of a supposed 
error in extending on the account, as the proceeds of three bales of 
cotton, $14.14, instead of $114.14. An examination will show, that 
although the extension of only $14.14 does appear in the copy of the 
account, yet this is a mere mistake in copying, and that in the addi- 
tion of credits the correct amount of $114.14 is included. 

Thus, it appears that the deductions of $689.18, allowed by the 
judge jn favor of defendants on the foregoing matters, should be re- 
duced to $195. 

At the death of Nettles plaintiffs had on hand, unsold, a number of 
bales of cotton shipped for his account, and more were received shortly 
after his death. 

The defendant administrator contends that plaintiffs are bound to 
pay over to the administrator the whole proceeds of all the cotton sold 
after the death of Nettles, and to assert their privilege (if auy they 
have), on those proceeds contradictorily with other creditors. 

So far as any cotton is concerned which had been consigned prior to 
the death of Nettles, although not sold and not even received till after 
his death, this contention is absolutely without force. 

The third section of act No. 44 of 1882 provides: ‘ That all mer- 
chants, factors and others who may have a general balance of accounts 
or any sum of money due them by any consignor or other person send- 
ing them cotton, sugar, ete., for sale, for the purpose of paying such 
balance of account or sum of money due, shall have a pledge upon all 
such property consigned or sent tothem * * from the time the bill 
of lading or receipt thereof by the carrier is deposited in the mail or 
given to the carrier for transmission, which pledge shall be perfect, 
with the right of sale of said property, which shall be fully vested in 
said consignee, with the right to appropriate the proceeds of sale to 
the payment of the amount due such consignee; provided, that noth- 
ing herein shall be so construed as to defeat or lessen the privilege of 
the laborers and landlords in this State for wages and rents as now ex- 
isting by law, nor as defeating or lessening any other valid existing 





privileges or liens.” 

Here we have an explicit provision that the mere fact of consign- 
ment evidenced by bill of lading, shall operate a perfect and instan- 
taneous pledge, with the absolute right in the consignee to sell and 
pay his debt with the proceeds, subject to no limitation except in favor 
of existing privileges, which means privileges existing prior to the con- 
signment. It is impossible to conceive how the death of the consignor 
after the consignment could defeat such clear and perfect vested rights 
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conferred by the law itself. The proposition is really not worthy of 
further consideration. See Jacquet vs. His Creditors, 38 Ann. 863; 
Rasch vs. Creditors, 1 Ann. 31; Jerome vs. McCarter, 94 U. 8. 73. 

A different question, however, is presented with reference to the 
cotton consigned after Nettles’ death. At the moment of death plain- 
tiffs had no kind of privilege or pledge on this cotton, which passed 
immediately into the succession of Nettles, and became subject, in- 
stanter, to all the rights and privileges of creditors, which were abso- 
lutely fixed by the death, and could not be thereafter changed or 
affected by any act of the administrator or any other person. 

This court has said: ‘“ Privileges and mortgages rightfully acquired 
before the death are respected ; but with that exception the property 
of a succession is a common fund, the equal pledge of all the creditors ; 
and one is not permitted, by superior diligence, or by dealing with the 
executor, to get an advantage over others.” Boyce vs. Escoffie, 2 Ann. 
872. 

So we have held that “‘a privilege recorded after the death of the 
debtor cannot affect creditors, whose rights become fixed at the date 
of the death.” Suc. Rhoton (syllabus), 34 Ann. 893. 

Neither the administrator nor any unauthorized person could do any 
act after the death of Nettles the effect of which would be to confer 
upon plaintiffs a privilege or right of pledge on the property of his 


succession which did not exist at the moment of his death. 


In this case, the cotton consigned after his death seems to have been 
consigned before the administrator was appointed, by some one who 
had no authority whatever. 

It follows that plaintiffs must account to the succession for the pro- 
cecds of cotton consigned after the death. 

It does not, however, follow that cotton received shortly after his 
death may not have been consigned befure; and we agree with the 
judge a quo that defendant has supported his reconventional demand 
by no evidence establishing that more than 29 bales were consigned 
after the death ; but as to that amount of cotton the proof is certain 
by production of the bills of lading which are dated atter the death. 

We shall adopt the judgment rendered below with aun amendment, 
correcting his excessive allowance of deductions claimed by defendant. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be amended by increasing the principal of the judgment 
against defendant from “ $1,062.42” to $1,556.60, and that, as thus 
amended, the same be now affirmed, defendant and appellee to pay 
costs of this appeal. 

Mr. Jastice Todd takes no part. 
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No. 1168. 
Tue Srate EX REL. JoHN T. LUDELING vs. WILLIAM T. MILLsops, 
JUDGE AD HOC, 


A district judge who has recused himself and appointed a lawyer or judge ad hoc to try the 
recused case, is the only one who has the jurisdiction or authority to appoint some one 
to fill a vacancy caused by the removal, death, or resignation of the latter. 


ee for Prohibition. 





The relator in pro per. 
Stubbs & Russell, for the Respondent. 





The opinion of the Court was delivered by 

Watkins, J. The relator, alleging himself to be the plaintiff in the 
suit entiiled John T. Ludeling vs. J. C. Chaffe et al., now pending for 
trial in the parish of Ouachita, Fifth Judicial District, of which Hon. 
R. W. Richardson is the presiding judge, represents that said presiding 
judge recused himself therein, and caused the order of recusation to 
be entered on the minutes of his court. He further represents that 
the judge, after thus recusing himself, first appointed Thomas A. Gar- 
rett, a lawyer having the necessary qualifications, and he qualified as 
such, but resigaed. Judge Richardson then appointed John Boatner 
as judge ad hoc, and he qualified and subsequently resigned. The 
same judge then appointed T. A. Garrett the second time, and he 
again qualified and resigned subsequently. Thereupon tie said Judge 
R. W. Richardson selected and appointed the respondent as judge ad 
hoc, ané he has qualified and assumed the exercise of the duties im- 
posed upon him by law in that case. 

Relator’s contention is that Judge Richardson was without capacity 
to appoint the respondent, and that he is without jurisdiction or law- 
ful authority to exercise the duties appertaining to the appointment ; 
aud that upon the resignation of the judge, or judges ad hoc, he, or 
some one of them, should have made the appointment of a judge ad 
hoe, to act in his place and stead. 

This proposition is denied by the respondent, who asserts the legal- 
ity of his appointment, and his jurisdiction over and lawful authority 
to try the recused case. 

Relator cites in support of his claim, our recent opinions in State ex 
rel. Fontelieu vs. Judge, 37 Ann. 394, and State ex rel. Fontelieu vs. 
DeBaillon, 38 Ann, 727. 

In, the former case we said, in keeping with prior authority therein 
cited, that the judge appointed to try that case “ became vested with 
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jurisdiction over the case absolutely aud as exclusively as would have 
been the case with a suit originating in his own court.” 

Sec. 6 of act 210 of 1880 declares that ‘‘ the lawyer or judge ap- 
pointed under sections 2 and 3 of this act, shall have and exercise the 
same powers as the judge (recused) may exercise in cases before his 
cuurt, in which no causes of reeusation exist, ete.” The case above 
referred to not having been tried by the judge appointed to try it 
within nine months, an application was made to have the cause trans- 
ferred to some parish in an adjoining district, and we held that the 
judge ad hoc at the time presiding, was the proper officer to niake the 
transfer of said cause. 

Inu Halphin vs. Guilbeau & Broussard, 38 Ann, 727, we held that 
‘‘in case of the transfer of a suit, the judge of the court to which the 
transfer is made has as full and complete authority and jurisdiction 
over the same as if it had originated in that jurisdiction.” State ex 
rel. Gates vs. Judge, 38 Ann. 452. 

While it is perfectly true that the judge or lawyer appointed to try 
a recused case has exclusive jurisdiction over it, and can exercise as 
perfect control over it as the judge who has recused himself, can exer- 
cise over other causes in which he is not recused; and such judge ad 
hoc is the only competent and proper authority to transfer the suit to 
another jurisdiction, under the law, it does not follow that he bas the 
power, or can exercise the authority of appointing another judge or 
lawyer to fill the vacancy to be produced by his contemplated resig- 
nation. 

That power must of necessity reside in the judge who is recused, as 
is fitly illustrated by this case. The several lawyers selected and ap- 
pointed by Judge Richardson, have already resigned, and the respond- 
ent was thereafter appointed and qualified, and entered upon the dis- 
charge of the duties of that office. It is perfectly clear that a judge 
_ ad hoc, who has actually resigned, could make no appointment there- 
after. Such being the case, there could be no other judge ad hoc ap- 
pointed, if none could be appointed by the judge recused. 

Take the case of a judge ad hoc who should die, or remove from the 
State, at a time when there was a vacation of the court. If thereafter 
the judge recused could not appoint a judge ad hoc to fill his place, the 
trial of the case would remain at a standstill until the said judge 
should cease to be the judge of the court in which the recused case 
might be pending. We are unwilling to place such a construction 
upon the plain and unambiguous words of the statute as would pro- 
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duce such a state of things. There is no such a casus omissus in the 
law under consideration. 

So long as the judge ad hoc is acting he has exclusive control of the 
case, but he cannot select and appoint his successor. 

The relator has not presented a case entitling him to relief. 

It is therefore ordered, adjudged and decreed that his demands be 
rejected, and the alternative writ of prohibition be set aside, at his 
cost. 


No. 1167. 


THE StTaTE or LowuIsIANA vs. SAMPSON PAUL. 


Tn criminal cases the Supreme Court cannot consider an appeal the record of which con- 
tains no plea or matter presenting an issue of law involved in the trial. 

The course of attorneys who take appeals in criminal cases to which they pay no further at- 
tention is deserving of judicial censure. 


PPEAL from the Twelfth District Court, Parish of Grant. 
Fa Blackman, J. 


John C. Wickliffe, District Attorney, for the State, Appellee. 


M. 7. Machin, for Defendant and Appellant. 


The opinion of the Court was delivered by 


Pocuk, J. The defendant appeals from a conviction of larceny and 
a sentence to hard labor for one year, but the record which his coun- 
sel has brought up contains no bill of exceptions, no motion or plea 
or complaint on which this court can exercise its limited jurisdiction 
in criminal cases. 

In the name of the State and in furtherance of a proper administra- 
tion of justice, as well as in the interest of the parishes on which the 
burden of unnecessary costs is thus imposed, we take another occasion 
to discountenance the habit of some attorneys who take appeals in 
criminal cases, to which they pay no further attention. Such a course 
can hardly be in the interest of the accused, is unjust to the parish, 
and hardly 1espectful to this Court. State vs. Williams, 37 Ann. 311. 


Judgment affirmed. 
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Joun R. Houston vs. VICKSBURG, SHREVEPORT AND Paciric RAIL- 
ROAD COMPANY. 


Suits against railroad companies for damages may be brought in the parish where the dam - 
age was done or the injury received. 

Where the speed of railway trains is not regulated by statute, unless in exceptional cases, 
the existence of a high rate of speed does not argue a fault on the part of the company 

The reasonable rule is that the highest rate of speed is proper and legitimate consistent 


with the safety of the passengers. 
A person cannot recover for an injury to which he has contributed by his own want of 


ordinary care. ; 
PPEAL from the Third District Court for the Parish of Lincoln. 
Young, J. 


Barksdale & Van Hook and Graham & Gaskins for Plaintiff and 
Appellee. 
Stubbs & Russell for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. This is a suit of the plaintiff in his own right and as tutor 
of his minor children for $22,500 damages, resulting from the death of 
his wife, Mrs. Georgia Houston, and infant child, run over and killed 
by the train of the defendant company on the 13th of January, 1885. 

It is charged in the petition that **the killing was wantonly and 
recklessly done, and might have been avoided by ordinary care and 
prudence on the part of the employees of the railway company.” 

The answer is a general denial and an averment that the death was 
caused by contributory negligence on the part of the decased. 

The case was tried by a jury, who, by a majority, returned a ver- 
dict in favor of the plaintiff for $13,970 individually and as tutor, one- 
half in each capacity, and from the judgment on this verdict the 
defendant company has appealed. 

There was a plea to the jurisdiction ratione persone filed, which was 
overruled. This ruling was proper under the provisions of paragraph 
9, C. P. 168, authorizing an action of this kind to be brought in the 
parish where the damage was done. This article was not repealed by 
the charter of the company. 30 Ann. 607. Besides, from the silence 
of the defendant’s counsel, we infer that the correctness of the ruling 
on this point is not questioned. 

The facts of the case are substantially and briefly these: 

The deceased, carrying her infant child and accompanied by her 
sister, was walking on the railroad track, returning from a visit to a 
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neighbor and going eastward to their home, which was on a public 
road running parallel with the track of the railroad, and about 150 
yards distant therefrom. The train, bound in the same direction that 
the deceased and her sister were going, approached them. The latter 
stepped fiom the track and the train passed by her; the former was, 
however, overtaken at or near a crossing of the road to which she was 
hurrying; was run over and killed. together with her infant ehild. 

The fault charged against the company, from which this deplorable 
calamity is alleged to have resulted, was the unusual and extraordin- 
ary speed at which the train was then and there being propelled, and 
the failure to give a timely warning, by the required signals, of the 
rapid approach of the train, and the failure to stop the train in time to 
avoid the casualty. 

The contributory negligence charged was alleged to be that, not- 
withstanding the train was seen and heard by the deceased at a sufti- 
cient distance and in sufficient time to have afforded her ample oppor- 
tunity to get off the track and thus avoid all danger, she persisted 
in remaining on the track after the train had been heard and seen, and 
after the signals had been timely given by the ringing of the bel! and 
the blowing of the whistle, and when there existed no impediment to 
her getting off the track ina moment. And it was charged that her 
death was caused, not by the fault of the company, but by her own 
negligence in failing to take ordinary care to avoid the threatened 
danger. 

There is a conflict in the testimony respecting the rate of speed at 
which the cars were running at the time of the disaster. The plaintiff 
contends that the train was moving at a speed of nearly sixty miles 
per hour, and the defendant that it was a speed of twenty-five to thirty 
miles only. We cannot see that this is a material inquiry. 

There is in this State po statutory regulation of the speed on rail- 
ways. Of course, it would evince criminal negligence to move a train 
at a high rate of speed through cities, towns or villages, or other places 
where people are accustomed fo throng; but, considering that railroad 
companies are entitled to the exclusive use of their track or road-bed, 
there is no reason whiy, in an open country not thickly populated, 
the mere probability that a person or persons might occasionally walk 
on the railroad track should be made a factor in this question of speed 
on railroads. A high rate of speed has always been a great desider- 
atum, and engineering skill has been taxed to the utmost to attain it ; 
and we conceive the reasonable and established rule on this subject to 
be that no conceivable rate of speed consistent with the safety of pas- 
sengers is per se negligence. Pierce, 354; Rorer, 1066. 
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In the case before us, for instance, what mattered it at what rate ot 
speed the train was moving, if the deceased could, if she chose, have 
stepped off the track, and was not prevented from doing so by the 
speed at which the train was running ? 

Under this view of the subject we cannot discover any fault of the 
company in connection with this question of the rate of speed at 
which the train was then moving. 

Was the company in fault in failing to give a timely warning or in 
stopping or attempting to stop the train in time? 

This is what the engineer says on this point : 

““T was between three hundred and four hundred yards from them 
when I first discovered them. I rang the bell and blew the whistle to 
call their attention to the coming train. Both looked back, saw the 
train, and they turned around and bot!: walked on a few steps, when 
one of them stepped off on the uorth side of the track. I expected 
the other one to get off any moment, as one does that is walking on 
the track that way. She never showed by her actions that she. was 
frightened, was out of her mind or deaf. She commenced running 
down the track ahead of the engine. In the meantime I was getting 
very close to her. I thought she would not have time to make the 
crossing before I got to her, so I reversed my engine. (Then he de- 
scribes the effect of reversing an engine.) The reason I reversed the 
engine on this occasion was to try to save the woman. There was no 
other means that I could have used to avert the accident; I used all 
the means I had. It is no unusual thing to see persons on the track 
ahead of an engine ; I never before saw an occasion in which they did 
not step off to the side of the track. I don’t think I can recall a trip 
that I ever made over the road in the day time where I did not see 
persons ahead of the engine on the track. I was engineer in charge 
of the locomotive ; there was nothing undone by me that could have 
been done to avoid the accident.” 

There is some conflict between this statement and that of other 
witnesses, especially as to the distance between the train and the de- 
ceased when the warning signals were given, it being stated by one or 
more witnesses that the space between them was not more than fifty 
yards when the whistle sounded. Be that as it may, however, consid- 
ering that the deceased was iv hearing of the cars and it view of them 
from four to six hundred yards, that she was in the full possession of 
her faculties, mental and physical, and the engineer had the legal 
right so to presume, and that ordinary care fur her own safety and the 
instinct of self-preservation even would warn her to step off the 























MONROE, JUNE, 1887. 


Houston vs. Railroad Company. 


track, which her sister had already done, the engineer was uot in fault 
in not sooner realizing and appreciating the imminence of the peri), 
and in not sooner taking steps to avoid it. 

It is equally clear from the facts stated that the death of the deceased 
was really caused by tie want of ordinary care on her part. It was 
entirely in her power to save herself by the exercise of such care. 
There was not the slightest difficulty in the way, as was apparent from 
the easy escape made by the sister of the deceased, who was shown to 
be of defective eye-sight, avd therefore not as capable of taking in the 
situation or discovering its peril as the deceased. 

The doctrine of contributory negligence, in brief, is that a person 
cannot recover for an injury to which he has contributed by his own 
want of ordinary care. Thompson, Neg., 1148 et seq. 

In the case of Railroad Company vs. Jones, 95 U. 8. 442, Mr. Justice 
Swayue, as the organ of the court, states the following legal proposi- 
tions, which we quote here as peculiarly applicable: ‘‘One who, by 
his negligence, has brought an injury upon himself, cannot recover 
damages for it. Such is the rule of the civil and of the common law ; 
a plaintiff in such cases is entitled to no relief. But when the defend- 
ant has been guilty of negligence also, in the same connection, the 
result depends upon the facts. The question in such cases is: 1. 
Whether the damages were occasioned entirely by the negligence or 
improper conduct of the defendant; or, 2, whether the plaintiff him- 
self so far contributed to the misfortune by his own begligence or 
want of ordinary care and caution, that but for such negligence or 
want of care and caution on his part the misfortune would not have 
happened. In the former case plaintiff is entitled to recover; in the 
latter he is not.” See also 95 U. S. 697. 

It is suggested by the plaintiff's counsel that the deceased was evi- 
dently confused and bewildered by the appalling situation in which 
she found herself, and that therefore the principle of contributory 
negligence could not be imputed or applied to her acts and conduct. 

We think it highly probable that her mental condition was such at 
the time as stated, so extraordinary was her conduct, but unless that 
condition was brought about by some fault of the defendant company, 
the deceased cannot be relieved from the imputation or effect of con- 
tributory negligence, and such fault we have failed to find, as already 
stated. 

With respect to the death of the infant child, and the effect of the 
neglect of the mother as bearing thereon, the doctrine is correctly 
stated thus : 


a 
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“If the parent is personally present controlling the movements of 
the child, the parent’s negligence will defeat an action for an injury to 
the child in like manner as if he suffered the injury himself.” Pierce 
338 ; Rorer 1031-7 and 1070-1. 

Reaching these conclusions, we are compelled to reverse the judg- 
ment appealed from. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and ‘1eversed, and that the de- 
mand of plaintiff be rejected at his cost in both courts. 








No. 1165. 
E. A. SULLIVAN vs. VICKSBURG, SHREVEPORT AND Pactric RAILROAD 


CoMPANY. 


Plaintiff, walking on an elevated plank-walk, constructed alongside of its track at a station 
by defendant for the use of passengers and the public, heard a train approaching be- 
hind him, and moved to the middle of the walk, where he would have been safe from 
being struck by any passing car of the ordinary width. fhe approaching train, how- 
ever, was a construction train of peculiar build. having its brakes attached to the side 
of the cars instead of at the ends, and thus causing the brake-wheels to project some 
fourteen inches beyond the edge of the car. This wheel being of the height of plain- 
tiff’s head, struck him as the train passed and knocked him senseless, inflictirg severe 
injuries. 

Held, that plaintiff had the right to be on the walk, and to suppose himself in safety while 
occupying it at a point beyond the projection of all ordinary trains. and that he was 
guilty of no negligence. 

Held, that defendant's employee seeing him there, and kuowing the extraoidinary projec- 
tion of his brakes, was bound to recognize his danger, and guard against it ; and hence, 
was guilty of negligence. 

The court is averse to increasing the verdicts of juries, who rarely underestimate damages ; 
but when the jury has failed to do justice, the court, in the exercise of its jurisdiction, 
must do it. 

The verdict in this case is manifestly insufficient, and is increased from 3100 to $600. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


C. J. & J. 8. Boatner, for Plaintiff and Appellant. 

‘* A railroad company which grants the use of its road to another company, is responsible 
for accidents caused to passengers which itself carries, by the negligence of the other 
company thus running by its permission.”” Railroad Co. vs. Barrow, 5 Wall., p. 90; A 
and E railroad cases, vol. 17. p. 649; 56 Ind. 511. 

It is the duty of companies to keep in a safe and secure condition their premises, depots 
and approaches from thence to their passenger cars. Pierce on Railroads, pp. 275-6. 

It is the duty of a railroad company to construct safe platforms for its passengers. Rey- 
nold vs. R. R. Co. 37 Ann. 698; Townes vs. R. R. Co., 37 Ann. 632; Penington vs. R. 
R. Co., 34 Ann. 777; Lehman vs. R. R. Co , 37 Ann. —; Wharton on Negligence, p. 654. 
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Where injury is partly due to negligence of the injured and partly by failure of the company 
to provide proper and suitable apparatus, the negligence of the injured will not exon- 
orate the company from the consequences of its own default. Townes vs. R. R. Co., 
37 Ann. 632; Grand Trunk R. R. Co. vs. Cummings, 106 N. S. 700; Ellis vs. R. R. 
Co., 95 N. Y. 546. 

Malice will be presumed in all cases where there is a want of probable cause, and a wanton 
disregard of probable consequences that will follow the act of negligence or careless- 
ness. 4 Ann. 377; 12 Ann. 53; 9 Ann. 219; 6 Ann. 577; 15 Ann. 421; 29 Ann. 494; 33 
Ann. 397; 9 R. 418, 387; 4 Cush. 217, 238; 5 Bing. N. C. 722. 

The law blends together the interest of society and of the aggrieved individual and gives 
damages not only to compensate the sufferer but to punish the offender. Sedgwick on 
Measure of Damages, p. 36; 13 L. 110; 26 Aun. 313; 33 Ann. 393; 34 Ann. 1108. 

The Supreme Court has the power, and it is its duty to disregard the verdict of a jury 
where it is palpably erroneous in allowing only nominal damages, and to give judgment 
for Lhe amount it may think meets the ends of justice. Sedgwick on Damages, 2 vol., p. 
661; 5 Bing. N. C. 424; 22 Conn. 74; 19 Boob. N. Y. 461; 13 L. 110 and cases there 
cited ; 26 Ann. 313; 33 Ann. 397; 29 Ann. 223; 34 Ann. 1107. 


Stubbs & Russell, tor Defendant and Appellee. 


The opinion of the Court was delivered by 

Fenner, J. At Waverly station the defendant company’s main 
track is situated at some distance from its depot building, and between 
the two runs a side-track. Between the two tracks defendant had 
constructed a plank-walk for platform slightly elevated above the 
tracks, and running for some distance beyond the depot front. Its ob- 
ject was to furnish a convenient landing-place for passengers getting 
on or off its cars. 

It consisted of three parallel planks, and was from three to four feet 
wide. Between the edge of the walks and the main track there was 
a space of between 12 and 18 inches, and, inasmuch as an ordinary 
box or passenger car projects over the track about 22 to 24 inches, it 
follows that it would, in passing, project about 6 to 8 inches over the 
walk. Like conditions existed with reference to the side-track. 

On December 31 plaintiff had gone to the station to meet some fami- 
lies of laborers who arrived on the passenger train. 

Shortly afterward he observed that some children of the party were 
on the main track, and noticing that another train was approaching, 
he walked up this plank-walk to make them get off the track. 

After doing so he proceeded on the same walk towards the wagons 
which were to receive the laborers, going in the same direction in 
which the approaching train was coming, avd with his back toward it. 
As it neared him he moved from the edge to the middle of the walk, 
and then, considering himself in safety, paid no more attention to it. 
Any ordinary car would have passed witout touching him; but it 
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chanced that this was a construction train running with its engine in 
the rear, and composed of flat cars for loading and unloading dirt, 
with a centre-piece down their middle as a guide for an unloading 
plow which passed along the whole train propelled by a wire-rope at- 
tached to the locomotive. This arrangement necessitated the placing 
of the brakes on the side, instead of at the ends of the several cars, as 
is usual. Hence, the wheels of the brakes projected some fourteen 
inches beyond the edge of the cai, and being about the height of 
plaintiff’s car, the wheel struck him as the cars passed, inflicting the 
injuries for which the present suit in damages is brought. 

We think the defendant is clearly liable. The plank-walk was 
built for the accommodation of passengers and the public, and the 
latter were invited to use it. Plaintiff was properly on the walk, and 
had the right to suppose that he was in safety there. Conceding that 
his eye might have informed him that the edge of the walk was too 
near the track to permit the passage of cars of ordinary width without 
projecting over it, yet he availed himself of this information, and occu- 
pied the middle plank, where he would have been safe from any ordi- 
nary train. It happened that there were some stationary box-cars on 
the side-track which projected over the opposite edge of the walk, 
and, if he had tried, he could not have moved much further away, 
though if he had moved a little farther, he would have escaped, as his 
companion did. Still, in occupying the middle plank, he passed be- 
yond the reach of any ordinary car, and certainly had the right to sup- 
pose himself in absolute safety, as he would have been but for this 
unusual system of brakes. There is some evidence to show that the 
brake which struck him was bent outward, though this is not uncon- 
tradicted. 

The engineer saw him, and knowing the projection of the brakes, 
and the situation of the piatform, should have recognized and guarded 
against the danger. 

Plaintiff was guilty of no negligence. He did not kuow, and was 
not bound to know, the existence of these unusually projecting brakes. 
He had a right to suppose he was safe, at least in the middle of that 
walk, and in taking that position, common experience and reasonable 
foresight assured him that, under all ordinary conditions, he ran no 
risk. The injury, therefore, was not an ordinary and natural sequence 
of his act, but was the result of extraordinary conditions brought 
about by the acts of defendant, and which plaintiff could not have 
foreseen, and had no right to anticipate. Summers vs. R. R., 34 Ann. 
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In the case just quoted, the nature and characteristics of juridica] 
negligence are fully discussed. The conduct of deferdant falls pre- 
cisely under the principle there approved as laid down by the Supreme 
Court of Pennsylvania: “ When we are engaged in an act which the 
surrounding circumstances indicate may be dangerous to others, and 
when the event whose occurrence is necessary to make our act injuri- 
ous is one which we can readily see may occur under the circumstances 
and unite with the act to commit the injury, we are culpable if we do 
not take all the care which prudent circumspection would suggest to 
avoid the injury.” Fairbanks vs. Kerr, 70 Penn. St. 86. 


The jury, which tried the case below, appreciated the facts as we 
have done, so far as defendant’s liability is concerned, and gave a ver- 
dict for plaintiff for one hundred dollars. ; 

Plaintiff is the appellant, and demands an increase of the allowance. 

He is clearly entitled to it. 

With all our indisposition to increase verdicts for damages rendered 
by juries, who rarely under-estimate them, yet it is a matter within 
our jurisdiction, upon which we are in daty bound to pass, and we 
must do justice when clearly satisfied that the jury has failed to do it. 
Hence, in proper cases we have extended such relief. Scheen vs. Po- 
land, 34 Ann. 1107; Decoux vs. Lieux, 33 Ann. 397; Richardson vs. 
Zuntz, 26 Ann. 313; 2 Sedgwick on Damages 661, and cases there 
cited. ‘ 

In this case plaintiff was knocked senseless, his ear was cut in two, 
he received a severe gash on head, his face was mashed and bruised, 
and his leg severely sprained. After recovering consciousness, he 
was seized with vomiting, which continued for several hours. He 
was laid up for several days, suffering great pain and incurring ex- 
penses for board and medical treatment, and did not fully recover for 
some weeks. 


It is absurd to consider this verdict of one hundred dollars as aftord- 
ing reparation for such injuries. Indeed,.it would scantily compen- 
sate the trouble and expense of the law-suit which he was compelled 
to bring in order to vindicate his rights. 

We think an addition of $500 to the verdict will mete out only mod- 
erate justice. 

It is, therefore, ordered, adjudged aud decreed, that the verdict and 
judgment appealed from be amended by increasing the principal sum 
from one hundred to six hundred dollars, and that, as thus amended, 
the same be now affirmed, defendant to pay costs of appeal. 
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No. 1171. 
R. M. BLAKEMORE Vs. J. C. BLAKEMORE. 
Tn case a partition cannot be effected in kind without serious inconvenience to one of the co- 


proprietors of the property held in indivision, it must be sold at public auction in order 
that the partition be effected by licitation. 


PPEAL from the Sixth District Court, Parish of Morehouse. 
Ellis, J. 





Newton & Cason and J. P. Madison, for Plaintiff and Appellee : 


R. B. Todd, Jr., and D. Todd and Bussey & Naf for Defendant and 
Appellant 





The opinion of the Court was delivered by 

Watkins, J. This is a suit for the partition between two joint 
owners of two tracts of improved real estate, known as the Barton 
and Buatt plantations. 

The plaintiff demands that the partition be made in kind; but the ° 
defendant denies the practicability of a partition in kind, and insists 
that same cannot be so made without great inconvenience to the pro- 
prietors, a depreciation in the value of the properties, and a cantling 
of tenements—and he demands that a partition be made by licitation. 

The only question to be determined is whether the partition shall be 
effected by a division in kind, or by licitation. 

; I. 

The defendant’s counsel make complaint of certain alleged irregu- 
larities in the proceedings that occurred in the lower court, and of the 
celerity with which they were conducted ; and, among other things, 
our attention has been attracted to the fact that the experts appointed 
by the court at the suggestion of the parties, for the purpose of making 
an examination of the properties, and determining whether a division 
could be made in kind, did not make such an examination and report, 
but proceeded to make a division thereof instead. 

When one of those gentlemen was interrogated as a witness he 
stated that he did not understand the purpose for which he was ap- 
pointed, and was of the opinion that a partition could not be made in 
kind without causing great inconvenience and injury to the proprie- 


tors. 

The gentleman appointed for the purpose of acting as umpire made 
a similar statement. Hence, the defendant’s counsel] contend that if a 
correct examination and report had been made, in pursuance of the 
order of the court, it would have been adverse to the pretensions of 
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the plaintiff. The one filed was opposed by the defendant, and the 
case was fixed for trial. Both parties appeared with their witnesses, 
and during the progress of the trial each was allowed the fullest op- 
portunity of being heard on the vital question in the case. 

While it is true that the proceedings antecedent to trial and judg- 
ment were irregular, and might have vitiated the decree, yet, inas- 
much as the defendant has condoned the fault, if fault there was, and 
has participated in the trial on the merits, we are of the opinion that 
no injustice will be done him by examining and deciding the cause on 
its merits. 

IT. 

The record shows that the Barton place is situated in Morehouse 
parish, on the road leading from Oak Ridge to Eason’s ferry, on Bayou 
Bartholomew, and contains about seven hundred acres, of which about 
three hundred are in a fair state of cultivation. 

. On this place there are a good dwelling-house, corn-crib, steam-gin 
and mill, and about fifteen cabins for the use of laborers. 

The above-mentioned road runs through the cultivable portion of 
the land centrally, or very nearly so, dividing some into two fields of 
nearly equal size and proportion. The dweliing, steam-gin, corn-crib 
and nine laborers’ cabins are situated upon a small area of about five 
acres, and same are in a good state of repair. The other six are situ- 
ated upon a different portion of the plantation, and same are not in 
good condition. All of these improvements except six cabins are on 
the northern portion. 

This plantation and improvements are estimated to be worth $8000 
or $10,000. The plaintiff insists—and the proof shows—that all of 
the improvements are worth about $750 only. The open land on this 
plantation is in shape a parallelogram, the length of which is double 
that of its breadth, and extends north and south. 

The Buatt piace is situated six miles distant from the Barton planta- 
tion, and only contains one hundred and sixty acres, of which one hun- 
dred and twenty are in cultivation. 

This place has a horse-power gin and six laborers’ cabins; and the 
gin and three cabins are on one part of the land, and three cabins are 
on the other part of the land. 

It is estimated to be worth about $2500. 

Several witnesses were introduced on either side, but « fair prepon- 
derance of the evidence establishes that a partition in kind cannot be 
effected of the properties in controversy, without loss or inconvenience 
resulting to one of the co-proprietors. The Code declares that a par- 
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tition in kind cannot be made where a diminution in value, or loss or 
inconvenience would result to one of the owners. R. C. C. 1340. 

This question was well considered and decided by this court in 
Meyers vs. Pargoud, 34 Ann. 969, in which the court says: 

‘* A division in kind should give to each proprietor a smaller planta- 
tion, if not complete, with at least a share of the open land, wood- 
land, luildings, ete., if not equal, approximating equality.” 

In that case the court held that a partition in kind was impracticable, 
and could not be made in conformity with the views expressed. 

If in that case a partition in kind would have been inconvenient and 
injurious, situated as the Pargoud place was, we feel the better assured 
that the two plantations in controversy could not be divided in kind 
without one of the co-proprietors sustaining loss or inconvenience. 

The fact that the plantation improvements on the properties in dis- 
pute, are of small value, and some of them are not in good repair, 
cannot exercise any control over its division. They seemed to have 
been satisfactory to the co-proprietors, and must be viewed as we find 
them. 

We are of the opinion that the judgment of the lower court is er- 
roneous. 

It is. therefore, ordered, adjudged and decreed, that the judgment 
appealed from be avoided, annulled and reversed, and proceeding to 
render such decree as should have been rendered. 

It is ordered, adjudged and decreed, that plaintiffs and appellee’s de- 
mand for a partition in kind be rejected, and that defendant’s demand 
for a partition by licitation be sustained. 

It in further ordered, adjudged and decreed, that the two planta- 
tions and all their appurtenances and improvements, held in indivision 
by the plaintiff and the defendant as co-proprietors, “be sold at public 
auction, after the time of notice and advertisement prescribed by law,” 
and in the manner prescribed by law for sheriffs’ sales under execution; 
and it is further ordered, adjudged and decreed, that the cost of ap- 
peal be taxed against the plaintiff and appellee, and that all other 
costs be prorated between the parties equally. 





No. 1176. 
StaTE NATIONAL BANnkK vs. L. D. ALLEN, JR., AND GARNISHEEFS. 
In a garnishment proceeding involving au appeal, an issue restricted between plaintiff and 
several garnishees, against each of whom plaintiff had prayed for judgment in separate 
and distinct amounts, the test of jurisdiction is in the respective amounts prayed for 
against each of the garnishees, and not by the original demand against the defendaut, or 
in the cumulated amount of all the claims against garnishees respectively and separately. 
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State National Bank vs. Allen. 





PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 





Ludeling & Stillman, for Plaintiff and Appeilant. 
C. J. & J. 8. Boatner, for Defendant and Appellee. 
Stubbs & Russell, Potts & Hudson and M. T. Liddell, for Garnishees. 





The opinion of the Court was delivered by 

Pocnk, J.~ Plaintiffs brought suit to recover eight thousand dollars 
of the defendant, against whom they sued out a writ of attachment, ac- 
companied by garnishment process, upon a large number of persons 
alleged to be his debtors. 

Juagment was rendered against the defendant in the fall amount 
claimed from him, and as that judgment has not been appealed from, 
it is now final, and is no factor in the present appeal. 

The enly issue submitted to our view under the pleadings is the 
right of plaintiffs to hold a large number of the garnishees for the re- 
spective sums ‘claimed of them in plaintiff’s traverse of the answers, 
which they made respectively to the questions propounded to them 
touching their respective indebtedness to the defendant Allen. 

Judgment was rendered in favor of plaintiffs against two of the gar- 
nishees, for small amounts respectively acknowledged to be due by 
each to the defendant, but for reasons unnecessary to detail here, all 
the other garnishees were discharged. 

Plaintiffs have appealed from that part of the judgment. 

Appellees make the point that we have no jurisdiction ratione mate- 
riv on the ground that, under the pleadings, no judgment can be ren- 
dered agaiust any one of the garishees in a sum not exceeding $2000 ; 
and that there is no community of interests or privity between the 
garnishees, so as to justify‘the addition together of all the separate 
claims urged against each of them respectively as a test of our appel- 
late jurisdiction.' 

The point is\well taken, and the appeal cannot be sustained. 

The fact that all’these’various garnishees may be debtors of the de- 
fendant does not contribute to make them joint debtors of the latter 
more than the fact of their being residents of the same parish could 


produce the same result. 
The’ status of the several garnishees, even if they should all be 


debtors of the defendant, cannot be traced to the same or common 
source, and the result may be that_some of them are debtors, and that 


others are not indebted to the defendant. 
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That feature is illnstrated by the very terms of the judgment ren- 
dered below, in which two of the garnishees are held and the others 
discharged. 

It is clear that, if the judgment had been rendered against all the 
garnishees except one, the parties cast could not have brought their 
appeal before this court, where they could not have shown an appeal- 
able interest without adding together all the amounts claimed of them 
respectively ; and it is just as plain that the two garnishees who were 
held below could not sustain an appeal before this court. It is also 
undeniable that plaintiffs can exercise no right of appeal which their 
opponents, and each of them, could not exercise, if the position was 
reversed. 

In a suit in which several defendants could be sued in one action by 
virtue of a special legislation, this court has held that the separate in- 
terests of the defendants could not be cumulated so as to create an 
appealable amount, when the record showed that the separate interest 
of each was less in amount than the lower limit of our jurisdiction. 

In that ease, which was an expropriation proceeding -by a railroad 
company, the court said: “ There is no community of interest be- 
tween the various defendants ; the evaluation of the lands and dam- 
ages of each must be made separately, and the adjudication affects 
each separately and distinctly, as though they had been made defend- 
ants in so many different suits.” “If the company had been satisfied 
with the award and judgment, and appeal had been taken by one of 
the defendants, he certainly could not have invoked the entire value 
of the lands expropriated as the test of our jurisdiction.” 

‘*He would have been limited and confined to the vindication of his 
own separate and distinct interest, and the amount allowed him by the 
award would have been held to constitute the matter in dispute.” 
La. Western R. R. Co. vs. Hopkins, 33 Ann. 806. 

And so with each of the garnishees in this suit, who, in case of ap- 
peal, would have been confined, under a question of jurisdiction, to 
the particular amount claimed of him in plaintiffs’ motion for judg- 
ment in their traverse of his answers. See also Marshall vs. Hormes, 


39 Ann. ——. 

Plaintiffs’ counsel does not deny the proposition that no judgment 
could, under the pleadings, be rendered against any one of the gar- 
nishees for a sum exceeding $2000, but his contention is that the 
amount of plaintiffs’ claim against the defendant is the test of jurisdic- 
tion, and that his prayer was for judgment in that sum against each 
of the garnishees who would fail to answer. 
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In making that point counsel loses sight of the present status of his 
claim against the defendant, which has been merged into a final judg- 
ment, from which no appeal has been taken, and rendered several 
months before the trial of the issue between plaintiffs and the gar- 
nishees, and of the present status of his clients’ claims against the 
latter, as characterized by his pleadings in his traverse, in which he 
prays for judgment against each garnishee in a separate amount 
against them all separately, in sums ranging from forty-one to fifteen 
hundred dollars. 

Under his amended pleacings counsel has abandoned his original 
prayer, and he must now be held to the demands contained in his last 
pleadings. 

On that point the question under discussion is entirely covered by 
the decision of this court in the case of Wood, Slayback & Co. vs. 
Roeci, New Orleans Insurance Association Garnishee, 32 Ann. 1120 
in which similar pleadings had been made. 

In that case plaintiffs had originally claimed from the garnishee the 
full amount of their demand against their debtor, but in their traverse 
they had prayed for judgment against the garnishee for the value of 
the property which the company had acknowledged to hold for the de- 
fendant. The court said: “ By resorting to this rule plaintiffs une- 
quivocally shifted their position, and clearly abandoned their previous 
prayer, as set forth in their supplemental petition. The character 
and amount of their demand are therefore to be tested under the relief 
prayed for in their rule to traverse garnishee’s answer.” * * 

This is precisely the condition of the case in hand—and hence we 
must decline jurisdiction. 

It is therefore ordered that the present appeal be dismissed at ap- 
pellants’ costs. 


No. 1184. 


WILLIAM C. CULVERHOUSE ET AL. VS. JACOB MARX-—JAMES PEARSON, 
WARRANTOR. 


Though plaintitts in a suit may have given no express authority to their attorneys to compro- 
mise the same, yet where the attorneys have compromised it, and given proper informa- 
tion to their clients of the terms of the compromise, and remitted to them the money paid 
under it, which is received, the latter will be held to have ratified it, and will be bound 
by it. A judgment rendered on the compromise can be pleaded as res adjudicata to an- 


other suit between the same parties, and embracing the same subject-matter. 


PPEAL from the Third District Court, Parish of Union. 
d Holstead, Special Judge. 
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Thos. O. Benton for Plaintiffs and Appellants. 
Jas. A. Ramsey and J. W. Holbert on the same side. 
E. M. Graham and J. E. Trimble for Defendants and Appellees. 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs, as heirs of their mother, Mary Culver- 
house, sue to recover one undivided half of the property described in 
the petition, which was once the property of the community that ex- 
isted between the said Mary Culverhouse and her husband Wm. Cul- 
verhouse, both deceased. 

The defendaut called in warranty his vendor, James Pearson. They 
both answered, and from a judgment in their favor the plaintiffs have 
appealed. 

In their answers among other defenses set up, were those of estoppel 
and res adjudicata. 

These pleas are founded on the following facts and proceedings : 

In the year 1882, these plaintiffs instituted an action in the district 
court of Union parish against the same defendant and for the same 
property now sued for. 

There was a compromise entered into between the attorney repre- 
senting the plaintiffs in said suit and the defendant and warrantor 
therein, and judgment rendered on said compromise on the 22d of 
October, 1882, declaring the settlement of the controversy by compro- 
mise and dismissing the suit. 

In the petition in the instant case that compromise is referred to, 
and the same is alleged to be null and void on account of the want of 
authority in the attorney affecting it, and error on part of the plaintiffs. 

By the terms of the said alleged compromise, the plaintiffs, through 
their said attorneys, agreed to receive $567, and did so receive it, in 
full settlement of their claim to the property. 

In the written agreement, evidencing the alleged compromise, we 
find this language, quoting : 

“And the attorneys representing plaintiffs herein agree for them 
that this shall be in full settlement for all of the property situated in 
the town of Farmerville that was placed on the inventory of the suc- 
cession of Mrs. Culverhouse, taken by W.C. Smith, recorder of Union 
parish on March Ist, 1859, bought by James Pearson, and it being the 
understanding that this settlement is to include all the property that 
ever belonged to the father of these plaintiffs, and which subsequently 
came iuto the possession of Jacob Marx by purchase from James Pear- 
son, and of James Pearson himself and none other.” 
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Soon after this agreement was entered into, Wm. R. Rutland wrote 
to one of the plaintiffs, Thomas Culverhouse, in which he thus referred 
in his letter to this compromise, quoting: ‘‘ We have received a com- 
promise of the first suit in your favor of $500 and something over, 
which pays all costs. * * * 


eS ods cvidnencscaadiebennn ace eaeeeened . $500 
One quarter amount of our fee as per contract..............-. oo. 13 
Amount to divide less fee...... ................ Mcbieheenindesale 375 
One-eighth interest to each heir.......... iasedebehesveateswned 46 


for which amount please find my sight draft, etc.” 

And in another letter to W. C. Culverhouse, also one of the plain- 
tiffs, he wrote : 

“The compromise only embraces the town property, and does not 
effect other lands near town.” 

Drafts representing the several interests of the heirs in the fund 
were sent and received. At least this is not disputed. 

It seems to us that from this agreement, and the information given 
to the parties by those letters referred to of the counsel, there 
could be no mistake about the property, the subject of the compro- 
mise, or the terms thereof. 

Now, although the plaintiffs may never have authorized the making 
of the compromise, yet it is certain that after receiving the money 
after being thus informed of the fact and the terms of the settlement 
and making no objection, they fully ratified it. 

It was nearly three years before the parties were again heard from, 
and then through the present action. 

We conclude that the pleas of estoppel and res adjudicata are fully 
sustained, and so concluding, we cannot disturb the judgment of the 
lower court. 


Judgment affirmed with costs. 





No. 1181. 


THE STATE OF LOUISIANA Vs. JAMES FAULKNER. 


Where in a single transaction a party commits two distinct crimes, so related to each other 
that proof to sustain one need not involve the proof necessary to sustain the other, in- 
dictments wil! lie for both and conviction of one will not bar the other. 

Thus when one, entrusted by A with cotton for a particular purpose, obtains money thereon 
from B, by falsely representing himself as owner and selling to him, he may be indicted 
as well for embezzling A's cotton, as for obtaining B’s money under false pretenses ; and 

conviction of latter offense will not sustain autrefois convict to the other. 
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State vs. Faulkner. 





PPEAL from the First District Court, Parish of Caddo. 
ye Hicks, J. 





M. S. Crain, District Attorney, for the State, Appellee. 
George E. Head and E. H. Randolph for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. Two indictments were filed against defendant: one for 
embezzlement of eight bales of cotton entrusted to him by George ; the 
other for obtaining money from Martin by the false pretense that he 
was the owner of said eight bales of cotton. 

To the last mentioned indictment he pleaded guilty and was sen- 
tenced. He then entered, in the embezzlement case, his plea of autre- 
fois convict, based on the sentence just stated. 

The State demurred to the plea and the lower judge sustained the 
demurrer. A bill of exceptions was reserved and this ruling is the 
sole error assigned on the appeal. 

The ruling was correct. In the language of Mr. Bishop, ‘‘ each in- 
dictment sets out an offense differing in all its elements ‘rom that in 
the other, though both relate to the same transaction.” Bishop Cr. L. 
§ 1057. 

The general principle is, that a former trial is not a bar, unless the 
first indictment was such that the prisoner might have been convicted 
upon proof of the facts set forth in the second indictment. Burns vs. 
People, 1 Parker, 182; Price vs. State, 19 Ohio, 423; Durham vs. 
People, 4 Scam. 172; Com. vs. Wade, 17 Pick, 395: Com. vs. Roby, 12 
Pick. 496; Roberts vs. State, 14 Geo. 8. 

The indictment in the instant case makes no allusion to the dealing 
with Martin, or to the false pretenses on which money was obtained 
from him; nor, to maintain it, would it have been necessary, even in 
establishing the particular transaction, to prove any false representa- 
tious. Proof of the mere sale to Martin would have sufficed to sustain 
the embezzlement, even though Martin had been informed that defend- 
ant was not the owuer. 

It has been held, in numerous cases, that where a particular act is of. 
such a character as to constitute two distinct crimes, conviction for 
ove will not bar prosecution for the other. Thus a person may be 
legally convicted of ‘ retailing without a license” and of “ trading 
with a slave,” though both offenses arise out of the same act; and for 
‘‘keeping a drinking-house,” and also fur “‘ being a common seller of 
intoxicating liquors,” though the same illegal acts are offered in sup- 
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port of each offense; and there are other like cases. State vs. Glar- 
gon, Dudley, 8. C., 50; State vs. Inness, 53 Maine, 536; State vs. 
Maher, 35 Id., 225; State vs. Coombs, 32 Id., 529; Com. vs. MeShane, 
110 Mass. 502. 

These cases are much stronger than the one before as, because, here 
the identity of the transaction constituting the two offenses is only 
partial. 

Indeed, common sense suggests no plausible reason why defendant 
should not be punished for embezzling cotton entrustec to him by 
George, because he has been punished for obtaining Martin’s money on 
false pretenses. 


Judgment aftirmed. 


No. 1175. 
THE StaTE NATIONAL BANK vs. G. A. SINGER. 


One signing his name on the back of a piece of commercial paper as the cashier of a bank 
cannot be held as surety thereon in case of its non-payment, if he was at the time of 
signing duly authorized to sign as such. 

PPEAL from the Fifth District Court, Parish of Ouachita. 

< Richardson, J. 





John T. Ludeling for Plaintiff and Appellant. 
C.J. & J. 8. Boatner for Defendant and Appellee. 


The opinion of the Court was delivered by 

Watkins, J. The plaintiff sues the defendant as surety for and 
bound in solido with L.. D. Allen, Jr., as the maker of three promissory 
notes, aggregating $8,000, which had been discounted by the plaintiff 
for the account of the Bank of Mouroe before maturity. 

These notes were made payable to the maker’s own order and by 
him endorsed in blank. Below the indorsement of the maker, L. D. 
Allen, Jr., on the back or reverse of the notes, is written the signature 
of “G. A. Singer, Cashier.” If bound at all, Singer is bound as a 
surety, because. not being a party to the notes originally, his contract 
was not that of an endorser. 

Defendant’s contention is that he is not bound at all, and that he 
‘only indorsed his name on the paper ‘‘asa memorandum * * _ for 
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the purpose of identifying the same with the account of the bank;” 
while on the other hand, plaintiff’s theory is that, inasmuch as it dealt 
with the Bank of Monroe, and discounted the paper of L. D. Allen, Jr., 
who was at the time its reputed and ostensible president, and of which 
G. A. Singer was the acting cashier, and the proceeds thereof were 
placed to) the credit of the latter bank on open account, and in the 
usual course of their dealings, it (the plaintiff) believed, and had a 
right to believe, that the Bank of Monroe was bound to them for the 
amount of the notes as security for the maker. But that it subsequently 
transpired that L. D. Allen, Jr., was one and the same person as the 
Bank of Monroe ; and as, in this state of affairs G. A. Singer, cashier, 
did not, and could not, bind the Bank of Monroe, as it was already 
bound by the signature of L. D. Allen, Jr., who was the Bank of Mon- 
roe, he (Singer) bound himself personally as surety in its place and 
stead. 

The proof shows that L. D. Allen, Jr., had, since 1880, conducted a 
banking business in the city of Monroe under the name and style of 
the Bank of Monroe, of which Allen was the ostensible president, and 
defendant the cashier. For several years the plaintiff had been the 
correspondent of the bank. 

In May, 1886, the Bank of Monroe desired to negotiate a loan from 
the plaintiff on the faith of the notes in suit, and they discounted those 
notes and placed the proceeds thereof to the credit of the Bank of 
Monroe, and accepted and held the notes of Allen as collateral secur- 
ity therefor. At their maturity, Allen made default in their payment 
and they were sent to protest, and Singer was sued as surety. 

Conceding all that plaintiff’s claim concerning the Bank of Monroe 
and Allen having been one and the same juridical person, and it can- 
not change the status or increase the liability of Singer. He was 
cashier of the Bank of Monroe, and had authority to represent it in 
placing his name, in his capacity as cashier on the notes as he did, 
and he did not and could not incur any personal liability thereof to the 
plaintiffs. He, in no way deceived them, and they did not discount 
Allen’s notes at his request or on his account, or that of his signature. 

Plaintiffs counsel complain of the rejection by the court below of 
certain evidence he offered to connect Singer with the discount of the 
notes and the use of the proceeds. Such evidence was not competent 
under the pieadings. ; 

We think the judgment appealed from is correct, and it is therefore 


affirmed. 
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No. 1170. 
FoiGer & Co. vs. Mrs. ALICE J. PETERKIN AND HUSBAND. 

A general mandate to the husband by a wife separate in property,to manage her plantation 
and administer her property, does not authorize him to bind her by the drawing of bills 
of exchange, the power to draw which must be express and special. 

When bills are so drawn by such an agent in the name of his principal, payable in the fature. 
and are accepted by the drawees and by them passed off to third persons, the latter can- 
not recover on them against the principal without proof of express and special author. 
ity in the agent to draw them. 


PPEAL from the Sixth Distriet Court, Parish of Morehouse. 
Judge, ad hoc. 





C. T. Dunn for Plaintiffs and Appellants. 


Newton & Cason for Defendants and Appellees. 


The opinion of the Court was delivered by 

FenNER, J. Mrs. Peterkin, a wife separated in property from her 
husband, is sued upon two bills of exchange drawn by “Geo. A. Peter- 
kin, agent for Mrs. A.J. Peterkin,” to his own order and endorsed “‘G. 
A. Peterkin, agent,” addressed to and accented by the firm of Wyche 
& Morgan, of New Orleans. 

The defense is 2 general denial and a special denial that her hus- 
band, Geo. A. Peterkin, had any authority to draw the bills as her 
agent. 

The defendant wife testifies positively that she had never given any 
such authority to her husband, and that she never knew of the exist- 
ence of such drafts until long after their maturity, when she immedi- 
ately repudiated them. 

There is no countervailing proof except that evidence that her hus- 
band acted as her general agent in the administration of a plantation 
owned by her and of her other property. 

Nothing is better settled than that such general mandate does not 
confer power to bind the principal by drawing bills or notes. The Code 
itself declares that ‘‘A mandate, conceived in general terms, confers 
only a power of administration. If it be necessary to alienate or give a 
mortgage or do any other act of ownership, the power must be ex- 
press.” Article 2996. 

The next article declares a number of acts which are not within the 
powers of administration conferred by a mere genera] mandate, say - 
ing: ‘“‘Thus the power must be express and special for the following 
purposes,” enumerating, amongst others, ‘“‘to draw or endorse bills of 
exchange or promissory notes.” Art. 2997. 

Plaintiff contends that the general mandate to manage a plantation 
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includes the power to draw bills and notes, under the following Article 
3000, which declares: “Powers granted to persons, who exercise a pro- 
fession, or fulfil certain functions, of doing any business in the ordina- 
ry course of affairs to which they are devoted, need not be specified 
but are inferred from the functions which these mandataries exercise.” 

Whether there exist professions or functionaries, the nature of whose 
functions would include the right to bind their employers by notes or 
bills without express authority, might be questioned ; but it is well 
settled that persons employed to manage plantations or administer 
other property for their principals, have no such right. Laplante vs. 
Briant, 13 Ann. 566; Avery vs. Lawes, 1 Ann. 457; Nugent vs. Hickey, 
2 Ann. 358; Robertson vs. Levy, 19 Ann. 327; Nall vs. Higginbotham, 
21 Ann. 477. 

This proposition does not conflict with that announced in Reynolds 
vs. Rowley, 3 Rob. 201, where the suit was on an account for moneys 
advanced to an agent having authority to borrow, and where it was 
held that the fact that the money was so advanced on drafts drawn by 
the agent without express authority, did not affect the case. So, no 
doubt, the manager of a plantation having authority to obtain advan- 
ces from a merchant might get such advances through the medium of 
dratts and though the principal might vot be bound as drawer, yet he 
would be bound for the money advanced just as it had been remitted 
upon request contained in a letter or otherwise. 

But there is no claim here upon an account or for moneys advanced; 
but is a simple suit by a third holder of a bill of exchange to hold the 
defendant as drawer thereof. Moreover, it is by no means shown that 
the bills were drawn in execution of any business of the defendant, or 
that the proceeds inured to her benefit ; and indeed there were no pro- 
ceeds, strictly speaking, because the drawees never paid them or dis- 
counted them, but simply passed them off to plaintiffs as collateral 
security for an existing debt. ' 

The evidence satisties us that the busivess in which the account be- 
tween Peterkin and Wyche & Morgan was kept, and to which these 
drafts were passed, was Peterkin’s individual business. In addition to 
the management of his wife’s plantation, Peterkin carried on, in his 
own name and for-his exclusive account, a general country store busi- 
ness, With which his wife had nothing to do. His account with Wyche 
& Morgan arose from this business, and it was only after a large in- 
debtedness had accumulated against him that he sought to placate his 
creditors by furnishing them with these bills execated in the name of 
his wife, at the special request of Wyche & Morgan. 

The judge a quo did not err in rejecting plaintiff’s demand. 


Judgment affirmed. 
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No. 1183. 


THE STATE OF LOUISIANA Vs. LouIS BROOKS. 


“That the legality of an officer’s appointment cannot be collaterally attacked has been so fre- 
quently decided, it cannot be regarded as an open question. 

A defendant in a civil suit is not warranted in assuming that a person acting as an executive 
officer is a naked trespasser and on resisting a seizure of his property. if such person is 
armed with proper warrant for making such a seizure, and is acting in pursuance of an 
apparently legal appointment to such oflice. 

‘Parol is not the best evidence of the contents of judicial records, suits and proceedings. 
Such records should be produced or their absence or loss accounted for. 

‘The facts and details of a civil suit between accused and other parties is not competent evi- 
dence on a criminal trial. 

A witness must state facts and leave the jury to draw their own inferences therefrom. 

Proof of previous threats cannot be adduced by the accused, until it is first affirmatively 
shown that he was himself previously attacked or threatened with immediate danger by 

the deceased. 


PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


M. J. Cunningham, Attorney General, and James Wilkinson, District 


Attorney, for the State, Appellee: 

An overt attempt or act of violence by the deceased against the accused shortly before or at 
the time of the homicide, must be proved before evidence of prior quarrels, threats or 
of the dangerous character of the accused can be introduced. 35 Ann. 74; 36 Ann. 148; 
36 Ann. 862; 37 Aun. 389; 37 Ann, 489; 37 Ann. 644; 37 Ann. 782; 37 Ann. 897; 37 Ann. 
443 ; 38 Ann. 22, and other authorities. 

‘The judge need only charge on questions of law which he deems applicable to the cause. 
R. S. sec. 891; 35 Ann 970; 37 Ann. 576, 464. 

‘Where no constable has been elected, or where the constable has resigned and being /func- 
tus oficio, no constable has been appointed or elected to fill the vacancy, the justice of 
the peace has power to fill the vacancy by appointing a constable pro tempore until the 
Governor exercises his power to appoint a permanent or regular constable. R. 5, ete, 
637; C. P. art. 1158; Const. of 1879, art. 258. 

The eligibility of an officer de facto cannot be questioned collaterally. R.S. sec. 2593; 21 
Ann. 290; 21 Ann. 655; 21 Ann. 710; 26 Ann 272. 

Where ministerial officers of a court are de facto, and actually acting as such, their failure 
to give bond does not deprive them of their official status. 13 Ann. 401; 13 Ann. 607; 2 
Ann, 82; 31 Ann. 379. 

‘Where a court is seized of jurisdiction ratione materie its process however erroneous is 
voidable, not void, and its orders must be respected. Holdane vs. Sumner, 15th Wal- 
lace, 601. 

Witnesses who are not experts are not permitted to give their opinions en facts which they 
have testified to. 37 Ann. 270. 


R. T. Beauregard and Zacharie & Howard for Defendant and Appel- 


lant: 
‘The accused is always entitled to a reasonable time within which to procure counsel for his 
defense, and the connsel when so retained is entitled to a reasonable time within which 

to prepare Ge Gxtrane, regard being always had to the circumstances of the accused 
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and his counsel so todo. 38 Ann. 24; 16 Ann. 425; 26 Ann. 422; Whart. Am. Crim. 


Law, p. 941, note; 7 Bay, 1; Lord Kilmarnock’s case, 2 Foster; Black. Rep., 514; Const. 


ot 1879, art. 6. 
The recent occurrence of a homicide, and the natural excitement of the community conse- 


quent thereon, is a good ground for a postponement and continuance, when the avcused 
is brought to trial atthe next term, immediately after the occurrence ; 37 Ana. 457. not 
applicable here, as in that case the continuance was sought many months after the hom- 
icide. and did not and could not urge the recency. Bishop Crim Proc., vol. 1, § 951; 
Wharton's Am Crim. Law, p. 944, 3d; 9 Ga. 127; 5 Ga. 53; Jollyfer’s case, 4 T. R 235; 
82 Ga. 581; 14Ga.8; Thach. C. C.,‘516; 2 Moody & R.,, 192; 26 Ga. 277; 18 Ga. 333; 7 
Watts & Serg., 420. 

The right of the trial judge to decide as to whether sufficient proof of an overt act has been 
educed to allow the admission of evidence of threats and character and homicide, is net 
an arbitrary one, but must be the exercise of a sound discretion, and is reviewable by 
the Supreme Court. 37 Ann. 461; 37 Ann. 645 

It ‘‘is a rule that positive testimony on a given point must aiways predominate over nega- 
tive testimony on the same point.” 33 Ann. 800; 37 Ann. 258, Selfridge case. 

What occurred at » hv micide immediately after the firing is part of the res geste, as throw - 
ing light on what had just occurred. Wharton's Crim. Ev., § 262, et seq.; Selfridge case. 

No man is bound tu submit to the execution of a writ divesting him of his liberty or prop- 
erty issuing from a court without jurisdiction. Roscoe’s Crim. Ev., p. 750; Wharton's 
Am. Crim. Law, p. 554; 3 Gillman, 336; Lieber's Civil Liberty and Govt , vol. 1, pp. 
131. 134. 

An officer is bound to inquire into the authority of the court from which the writ emanates, 
and is a trespasser if he executes a writ of a court without jurisdiction. 7 N.S 192; 8 
R. 115; 3 Ann. 577; 9 Ann. 350. 

One entering on an office, public or private, without proper authority, subjects himself to 
all the responsibilities, and cannot claim the benefit of the position he usurps. 4 N. 


S. 525. 
A justice of the peace. has no authority to appoint a constable pro tem. to a vacancy caused 


by resignation. Act of 1855, Cons. 1879. 

A constable must reside in the ward in which he shall have been elected. 
He must give bond before entering on his duties. R. S. sec. 632. 

In the trial for resisting of an officer, or killing of him, it is competent for the accused to 
show that the deceased was not a legal officer nor executing legal process. Wharton's 
Crim. Ev., § 883. 

A de facto officer in civil cases is one who comes into office by oolor of right, and performs 
the duties of the office under a public acquiescence, but is not properly entitled to the 
office. He must be either appointed or elected by competent authority, or mast have 
for some time acted as such and been publicly recognized. (Cooley on Taxation, p. 125; 
13 S. and R., 202.) But this will only give a prima facie right, which may be questioned. 
Blackwell's Tax Titles, * 93; 1 Dill C. C. 268; 7 Jones N, C., 113; 73 N. C., 550; 37 Me., 
428; 5 Wend, 234; 24 Wend., 539; 16 Wend.. 144; 60 Barbour, 248; 20 Gratt., 66; 33 
Gratt., 513; 4 Vroom N. J., 201; 6 East , 368; 38 Conn., 476; 3 Bush., 17; 9 Nev., 334; 
69 Ill., 529; 7 N. H., 113, 140; 56 Penn. St., 436; 29 Penn. St., 129; 1 Nev., 188; 45 Miss., 
151; 16 Peters, 71; 3 Port, 334. 

Nor do 1 Ann. 288; 12 Ann. 719; 21 Ann. 336; 25 Ann.2; 27 Ann. 568; 32 Ann. 1234; 28 
Ann. 82; 33 Ann. 1412, or 35 Ann. 52), militate against this doctrine in any degree. 

‘‘Where a trespasser goes with the intent to commit a felony, if necessary to accomplish the 
end intended, the owner of the property may repel force by force to the extent of killing 
the aggressor. Owner is not obliged to surrender possession, but may use as much 
force as necessary for its protection.” 8 Cal., 34; Horrigan's Self-Defense, p. 900, and 
multitude of authorities there vited. 


(R. S., sec. 124.) 
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The opinion of the Court was delivered by 

Warkins, J. The accused was indicted for the murder of John Bap- 
tiste Allen, tried and convicted, and on appeal to this Court in New 
Orleans, the verdict and judgment were set aside and he was granted 
a new trial. 

When the cause was, thereafter, called for trial in the court below, 
the district attorney announced that he should proceed against the 
accused, on said indictment, for manslaughter only; and, the trial be- 
ing proceeded with, he was convicted of that crime and sentenced to 
fifteen years at hard labor in the penitentiary, and from that judgment 
and sentence he prosecutes this present appeal. 

His demands for relief are based on several bills of exception taken 
to rulings of the trial judge rejecting proffered evidence and declining 
to give to the jury certain special charges, to be found in the transcript. 


I, 


The record discloses that the fatal rencontre was brought about by 
certain judicial proceedings had in the court of L. H. Holmes, justice 
of the peace, in the suit of C. Marrero vs. Louis Brooks (the accused), 
in which a writ of provisional seizure was issued, directing the seizure 
of the defendant’s rice on the Sarah plantation, in satisiaction of the 
plaintiff’s lien and privilege for the irrigation of defendant's land. 

This writ was placed in the hands of the deceased, as the constable 
of his court, for execution ; and he was proceeding to execute same by 
seizing the defendant’s rice when mvt by his resistance, and from which 
the homicide resulted. 

II. 

The first bill was taken to the rejection of certain evidence to prove 
that the deceased did not reside in the same ward of the parish in 
which the justice of the peace exercised his official functions, and the 
consequent illegality of his appointment as special constable, vice R. 
Perez, who had resigned the office of constable, as a justification of his 
resistance of his attempted seizure of his rice. 

This testimony was vbjected to upon the ground that the legality of 
his appointment could not be questioned, or attacked collateraly. 

This objection was correctly sustained by the trial judge. It has so 
frequently passed under judicial investigation, and has been so often 
decided adversely to the pretentions of the accused, that it cannot be 
considered an open one. The deceased was regularly appointed, and 
was at the time, and had been for twenty days preceding, in the active 
discharge of the duties of that office. He was constable de facto, if not 
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de jure, and acting under color of title. His official acts were not ab- 
solute nullities, but entitled to the respect of and obedience from third 
persons. State vs. Gilbert, 10 Ann. 526; Citizens’ Bank vs. Bey, 3 
Ann. 633; State vs. Judge, 22 Ann. 33. 

A strong presentation of this doctrine is found in State vs. Fender- 
son, 28 Ann. 82. The accused was indicted, tried and convicted of 
murder, and was sentenced to be hung. He complained that the per- 
sons styling themselves as grand jurors, and by whom said bill of in- 
dictment was found, were not grand jurors, and had no right or au- 
thority to indict him as they did, because the person by whom they 
had been organized and charged was not judge of the court, and that 
all proceedings had under said indictment were null and void. In that 
case the judge acted under an appointment before he had received a 
commission. The court declined to entertain the complaint of the 
accused. , 

In State vs. O’Grady, 31 Ann. 379, the court employed this forcible 
language: 

‘We do not desire to be understood, however, as intimating that a 
party charged with crime can be heard to raise an issue that the min- 
isterial and other officers of court, actually and de facto acting as such, 
have no right to such offices. We should never get a criminal tried at 
that rate. He would commence with a kind of: collateral quo warranto 
as to the judge and then go on down through the official roster of the 
court.” 

But the accused urges us to allow him to go to a much greater extreme, 
and sanction his resort to violence on, and the homicide of a person 
acting as constable, under the color of an appointment, and armed 
with a writ of provisional seizure, on the theory that such person was 
a naked trespasser, and his act in self-defense, or the defense of his 
property from spoliation. Though it was the act of a justice of the 
peace, and the legality of his appointment somewhat questionable, it 
was the duty of the accused to have respected the apparent authority 
of the appointee, and to have sought redress for his grievances in the 
constituted judicial tribunals. It was not proper that he should have 
taken the law into his own hands, or the risk of himself deciding the 


capacity of an officer. 
Ill. 


The second bill was taken to the judge’s refusal to permit him to in- 
troduce parol evidence of the contents and purport of the judicial rec- 
ord of the suit and proceedings of Marrero vs. Brooks, in which the 
writ of provisional seizure was issued, and for the purpose of showing 
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the want of territorial jurisdiction of the justice of the peace. We 
are of the opinion that the judge correctly held that the records them- 
selves were the best evidence and should have been introduced ; and, 
further, that it was not competent on atrial of the accused for man- 
slaughter to inquire into the particular facts of the civil suit between 
Marrero and the accused, and which could have no material bearing 
on the homicide of the deceased. 
VI. 

The third bill was taken to the judge’s refusal to permit him to prove 
by the justice of the peace the character of the claim on which he issued 
the writ of provisional seizure. It was objected on like grounds as the 
evidence discussed in last bill, and the same ruling is applicable. 


V. 


The fourth bill was taken to the judge’s refusal to permit him to ask 
and have answered by a witness the following question, viz: 

“‘ What was the impression produced upon your mind as to his action 
and intention when the deceased threw up his right hand to his hip 
pocket ?” 

The judge sustained the objection on the ground that a witness 
must state facts, and not the impressions they create on his miad; that 
it was the province of the jury to draw inferences from proven facts. 

His ruling was strictly in conformity with that made by this court 
in the case of State vs. Parce, 37 Ann. 270, and in which there are 
cited various adjudicated cases. 

VI. 


The fifth bill was reserved to the judge’s refusal to permit him to 
make proof of previous threats made by the deceased, and subse- 
quently communicated to the defendant. 

The judge assigns the following reasons, viz: ‘‘ That from the evi- 
dence, so far, there has been no proof of any overt act of violence on 
the part of the deceased against the accused, immediately preceding 
the act” (of the latter). 

He then quoted the purport of. and extracts from the testimony of 
the witnesses relied upon by the defendant as justifying the introduc- 
tion of the rejected evidence. It clearly shows that the slight demon- 
stration made by the deceased was subsequent to defendant's first shot, 
and while the deceased was retreating from the fray as rapidly as 
possible. 

To entitle an accused person to introduce proof of previous threats 
made by the deceased against him, it must affirmatively appear that 
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immediately before, or at the time of the killing, the deceased had in- 
dicated his intention to execute same by some hostile demonstration 
State vs. Saunders, 37 Ann. 389; State vs. Labuzan, 37 Ann. 489; 
State vs. Janvier, 37 Ann. 644; State vs. Kerwin, 37 Aun. 782; State 
vs. Jackson, 37 Ann. 896; State vs. Spell, 33 Ann. 22. 


VIL. 

The sixth bill was reserved to the refusal of the trial judge to give 
certain special instructions in charge to the jury. They were: 

1. That a justice of the peace is without jurisdiction to issue a writ 
of provisional seizure on arice crop on another piece of land than that 
on which the rice flume is located ; and he cannot, in such case, enter- 
tain a suit against a person who does not reside within his jurisdiction. 

2. A justice of the peace has no right to appoint a constable pro 
tempore to fill a vacancy cansed by a resignation of a prior incumbent. 

3. No one can be appointed constable other than a resident of the 
ward in which it is made. 

4. Before acting as constable an appointee must give bond. 

5. “If one thus appointed presumes to act, he is a trespasser; and, 
if he goes armed to meet resistance to the trespass, he commits a 
felony.” 

6. A person who has not given bond, nor complied with the law in 
other respects, has no color of title. 

The judge declined to give in charge to the jury these instructions, 
principally on the grounds that are assigned in the first bill of excep- 
tions. and on the further ground that if a justice of the peace has 
jurisdiction to cause the seizure of property situated within his ward, 
although the defendant and owner reside out of it, he has authority to 
appoint a constable pro tempore to serve the process of his court, when 
there shall be no such officer elected or appointed. 

This ruling is supported by good authority. The law authorizes a 
writ of provisional seizure or sequestration to issue against a property 
that is affected with a privilege, or right of pledge, either within the 
jurisdiction where the property is situated or where the debtor resides. 
Voorhies, Rev. C. P. 163; Act 64 of 1876. 

The Code of Practice distinctly provides that (the) “ justices of the 
State, without the limits of New Orleans, shall have power to appoint 
constables pro tempore whenever there shall be no such officer elected for 
their respective districts in the manner directed by law.” C. P. 1158; 
R. 8. 637. 

From the evidence it appears that the incumbent had resigned, and no 
successor had been elected or appointed by the Governor in his place. 
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This seems to have been just such a situation of affairs as was in the 
contemplation of the framers of the code, and the act of the justice of 
the peace, in making the appointment of the deceased, was apparently 
justifiable, and binding on all third persons, including the accused, un- 
til set aside in the manner provided by law. 

The proof shows that the appointment was evidenced in writing, 
and made sume days antecedent to the homicide. The judge’s ruling 
was undoubtedly correct. 

VIII. 

The defendant applied for a new trial on the ground that one of the 
petit jurors had been guilty of misconduct. But inasmuch as no bill 
was reserved to its refusal by the trial judge, it cannot receive any 
consideration by us. State vs. Redwine, 37 Ann. 780, and authorities 
cited. 

The objections made are not sustained. 


Judgment affirmed. 


No. 1173. 
SUCCESSION OF J. C. TAYLOR. 


Under the laws of Louisiana the only condition on which a null marriage can produce civil 
effects, is that it was contracted in good faith by the parties or by at least one of them ; 
in case of the latter, the civil effects can benetit only the party in good faith, and the 
children born of the marriage. 

The good faith of the innocent party must be evidenced by circumstances which indicate 
a reasonable belief that both parties pretending to contract the marriage were able to 
marry. Good faith cannot be creiited to a woman who marries a man who tw her 
knowledge has a living wife, whom she has seen herself a few months before the pre- 
tended marriage, and by whom sbe had been informed that no divorce had been pro- 
nounced between the spouses, and who had been informed a few days before the 
projected marriage that the man was married aud not divorced. 

The presumption of good faith must yield to positive proof of the reverse. 


PPEAL from the Fifth District Court, Parish of Claiborne. 
McClendon, Special Judge. 


Allen Barksdale and W. A. Vanhook for Opponents and Appellants: 


{1. Persons legally married are, until the dissolution of the marriage, incapable of con- 
tracting another. C C. 93. 

2. Where a woman had full knowledge that the man she was marrying had a living wife 
she cannot claim the benefit of good faith based on the supposition that the man was 
divorced, especially when she failed to use the means immediately at hand to ascertain 
the truth. 

3. Neither party to a putative marriage being in good faith no civil effects are produced by 

‘ the marriage. 24 Ann. 485. 
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4. When a divorce has been decreed on account of adultery, a marriage between the guil'y 
party and his accomplice in adultery is null and void, and no civil effects are produced’ 
by such a marriage. C.C. 161. Good faith does not come into a case based on this 

it} issue. 

: 5. Good faith in respect to marriages is not a mistaken belief as to the legal effect of one’s 

actions or ignorance of the law itself, but consists in the erron-ous though reasonable 

belief in the existence of facts that would make the marriage valid in the eyes of the 
law. A pardonable ignorance of the existence of facts that render the marriage null, 

i must exist at the time of contracting the marriage. Ignorance of the law will not- 

/ suffice. 

i 6. Ignorance is not pardonable when the trath is within easy reach of the ignorant partv, 

and she failed to avail herself of the means to ascertain the truth. 

7. The applicant in this case could easily have ascertained whether Taylor had been 

| divorced or not, and it was her duty to do so. 38 Aun. 198. Her failure to do so is 

destructive of her plea of good faith. 
J. A. Richardson, J. R. Phipps and J. W. Holbert for Applicant and 


Appellee: 

A marriage contracted in good faith produces civil effects: C. C. 117 and 118; C. N. 201 and 
' 202; Bishop on Marriage and Divorce, vol. 1, secs 302 and 303. 
H The burden of proof is upon the party alleging the nullity of a marriage: 24 Ann. 298; 6- 
! Wallace U.S. R., p. 642; 30 Ann. 1297 and 1388; 1 Greenleaf, sec. 81. 

A putative marriage is converted into a real one by the removal of the disability ; as if 
| there was a former husband or wife living, the marriage becomes good on such person’s- 
death or final divorce: Bishop, vol. 1, sec. 302; 1 Ann. 98; 3 N. S. 438; 6 Wallace, 642. 


The opinion of the Court was delivered by 

PocuE, J. The issue presented by the pleadings in the case involve 
the alleged illegality and nullity of the marriage of the deceased with 
widow P. J. McFarland, and the alleged illegitimacy of the children 
born of that union. 

Their claim to participate in the property left by J. C. Taylor is re-. . 
sisted on those grounds by four of the heirs, now of age, issue of his mar - 
riage with Sarah Castlebury, who is alleged to have been the only law- 
| ful wife of J.C. Taylor, who was living and undivorced from him at the 
time that he pretended to contract marriage with the widow McFar- 
| lard, and to the latter’s knowledge. Opponents prosecute this appeal 

from a judgment which decreed Mrs. McFarland and the issue of her 
union with J. C. Taylor entitled to all the rights and privileges in and 
to this succession which appertain to the surviving lawful wife and to. 
the legitimate children of the deceased party. 
The undisputed facts in the record are as follows: 
\- J.C. Taylor and Sarah Castlebery were lawfully married in 1852,. 
and opponents are the issue of that marriage. In 1865 Taylor and his 
wife voluntarily separated, but both continued to live in the Parish of 
Claiborne, a few miles apart, the husband having retained the custody 
and control of the children. 
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In July, 1866, Mrs. Sarah C. Taylor instituted a suit for divorce 
against her husband on the ground of adultery, and in November of 
the same year judgment was rendered against her. In the meantime 

‘ Widow P. F. McFarland, who lived and taught school in the same vil- 
lage in which Taylor resided, received the latter’s attentions as a suitor 
for marriage, and accepted his offer of matrimony. On the 9th of 
December, 1866, accompanied by two or three friends and by a min- 
ister of religion, all residents of the Parish of Claiborne, Louisiana, 
they rode into the State of Arkansas, at a distance of about ten miles 
from Haynesville, the village in which they lived, where a marriage 
ceremony, purporting to unite them in lawful wedlock, was performed 
over them by the minister in question, in accordance with the laws of 
that State, where a marriage license was not a prerequisite to a legal 
marriage. From that day, saving an intermission of a few months, 
they lived together and cohabited as man and wife, and were treated 
as such by their friends, neighbors and acquaintances down to the 
death of J. C. Taylor, in December, 1886. 

In February, 1867, Mrs. Sarah C. Taylor brought a second suit for 
divorce against J. C. Taylor, grounding her demand on the alleged 
adulterous life which he was then leading with his pretended wife 
under the Arkansas marriage ceremony, and in November, 1867, judg- 
ment was rendered in her favor, granting her a full divorce against 
Taylor. 

As, in the opinion of Mrs. McFarland, Taylor was completely lib- 
erated by that divorce, she called on him for a second marriage cere- 
mony, which would legalize their union. But he either differed from 
her, or he simply procrastinated, whereupon she became dissatisfied 
and left him, returning to her relatives in the State of Tennes see 
where she remained from July to December, 1868. At Taylor’s 
insiance, she returned to him, and on January 24, 1869, a second mar- 
riage ceremony was performed over them, this time at their home in- 
Haynesville, and preceded or authorized by a license obtained and 
issued in accordance with the forms of law. 

During the whole time which intervened between the voluntary 
separation in the summer of 1865 of J. C. Taylor from his wife, Sarah 
Castlebery, to the date of the second marriage ceremony between him 
and Mrs. P. F. McFarland, the former constantly resided at her father’s 
house, at a distance of six miles from Haynesville, where she occa- 
sionally went for the purpose of seeing and visiting her children at. 
J. C. Taylor’s house. It also appears that on several occasions, during 
Taylor’s absence, she remained at that house with her children untik 
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his return, and for several days. All these facts and circumstances 
were well known to Mrs. McFarland, who met Mrs. Taylor on three 
distinct occasions, and who made her acquaintance with full knowledge 

of her true character and condition. The record shows that on one 
occasion the two met at Taylor’s own house, and while he was there 

himself, and that they had a conversation together. This last occur- 

rence took place some few months previous to the Arkansas marriage 

ceremony. Mrs. Sarah Taylor is yet living and gave her testimony on 

the trial of this case. 

As stated above, these facts are not denied or disputed by counsel 
for appellee, who concede also that the marriage ceremony of Decem- 
ber, 1866, was an absolute nullity. But their contention is that the 
marriage, although null, was contracted by Mrs. McFarland in good 
faith, under the belief that at that time Taylor was divorced from 
Sarah Castlebery. Hence they claim protection under the provisions 
of articles 117 and 118 of the Civil Code, which read respectively as 
follows: 

“‘The marriage which has been declared null produces nevertheless 
its civil effects as relates to the parties and their children, if it has been 
contracted in good faith.” 

“If only one of the parties acted in good faith, the marriage pro- 
duces its civil effects only in his or her favor, and in favor of the chil- 
dren born of the marriage.” 

They quote numerous decisions of this court, in which these two 
articles of the code were construed favorably to the claims of the issue 
of putative but null marriages. 

The purport of these decisions is to practically consecrate and apply 
the principle incorporated in the two articles of the code. Whenever 
the record showed that in such marriages one of the contracting par- 
ties honestly believed that both were able to contract, and was hon- 
estly ignorant of the incapacity of the other, the court invariably 
extended the protection of the law to the innocent party who had been 
deceived, and to the still more innocent children born of the marriage. 
The question therefore resolves itself into an inquiry into the good 
faith with which Mrs. McFarland contracted the marriage of Decem- 
ber 9, 1866, and suggests a special analysis of the reasons which she 
had to believe that Taylor had been divorced from his wife, Sarah 
Castlebery. 

Assuming the rule to be that her good faith must be presumed, and 
that the burden of proof is on opponents to rebut that presumption, 
the record shows to our entire satisfaction that Mrs. McFarland knew 
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at the time that Taylor had a living wife from whom he had never 
been divorced, and that therefore she did not contract that marriage 
in good faith. We have made a thorough examination and a careful 
study of all the cases in our jurisprudence which have a bearing on 
the question herein discussed, and we find that the facts presented in 
all the cases in which relief was granted under the provisions of arti- 
cles 117 and 118 of our code were strikingly different from the cireum- 
stances disclosed by the record in this case. 

In the case of Clendenning vs. Clendenning, 3d New Series Martin 
Reports, p. 438, there was no proof that the woman who contracted 
the putative marriage had any knowledge of the pre-existing marriage, 
and much less of the existence of the first wife, who lived in the State 
of Tennessee, at a time when communications and mail facilities 
between that State and Louisiana were not equal to those of the 
present day. The only suspicious circumstances shown against the 
second wife’s good faith was the testimony of a single uncorroborated 
witness, who stated that he had been introduced to the wife by the 
husband as being acquainted with the latter’s wife in Tennessee, but 
as it was shown that the introduction was made in a language which 
the wife did not understand, the testimony carried no weight in the 
minds of the judges of the court. 

In the case of Patton vs. Philadelphia et al., 1 Ann. 98, the assailed 
marriage had taken place during the Spanish Colonial Government in 
Louisiana in the year 1799, between Eleonore Hook, a resident of the 
colony, and Abraham Morehouse, who represented himself as the wid_ 
ower of Abigail Young, whom he had married in New York in!790; 
and there was no proof that Eleonore Hook had any reason even to 
suspect that the wife of Morehouse was living at the time that she 
consented to marry him. At that time the means of communication 
between New York and the then District of Ouachita were not as easy 
as they are now between New York and Europe. 

The case of Abston, 15 Ann. 137, presented the instance of a third 
marriage by a man whose first wife was yet living in the State of 
Alabama, and whose existence was unknown to his third victim. 

In the case of Navarro, 24 Ann. 298, the court had to deal with the 
effects of a marriage coutracted by a man who had a living wife in 
Italy, with a woman who was entirely ignorant of his previous mar- 
riage, and much more of the existence of his wife in Europe. Our 
immediate predecessors, in the case of Barfield, 30 Ann. 1297, gave civil 
effects to a marriage contracted between a man who had a wife living 
‘in the State of Mississippi and a resident of Louisiana, who had never 














828 SUPREME COURT OF LOUISIANA. 





- Succession of Taylor. 





heard of the previous marriage, and who believed in the validity of 
her marriage with a man who had lived at her father’s own house as a 
single man, and who was reputed to be such. 

Greatly different are the circumstances with which Mrs. McFarland 
was surrounded on the 9th of December, 1866! 

She was the teacher of some of the children of Sarah Castlebery 
and J.C. Taylor, whom she had seen but a few months before with 
their mother in Taylor’s own house. She knew that Sarah Castlebery 
was living at a distance of but a few miles from her own residence, 
and on the records of the court of the parish in which she lived there 
stood a judgment denying the coveted divorce between Taylor and his 
wife. No one of the numerous witnesses, all residents of the village, 
who testified in the cause had ever heard even a rumor that Taylor 
had been divorced from his living, legal wife, and the only reason 
which appellee holds out in support of her belief in a divorce was 


‘derived from the assurances of Taylor himself. But even as to that 


her own testimony is not conclusive. Her statement in that connec- 
tion is as follows: ‘‘ When he proposed to go to Arkansas to marry, 
I asked him if he was all right, referring to the divorce he had told 
me of, and he answered yes, or he would certainly have made no such 
propositions.” Confessedly she received no such information from any- 
body else, and her case depends upon the legal conclusion that such 
a circumstance is sufficient to show her belief in good faith in the 
existence of a divorce. If such trust can be placed in the declaration 
of the man who seeks to deceive a woman into a reprobated marriage, 
it would be difficult to conceive of a case in which the woman could 
not be held to have acted in good faith. Such a conclusion would 
open the flood-gates of legalized concubinage, and the courts in their 
eagerness to protect the innocent offspring of null marriages would 
thus lend a helping hand to the destruction of the respectability of 
society by sapping the only safe foundation of the purity of the family. 

But the record discloses more recklessness on the part of Mrs. Mc- 
Farland in her matrimonial venture. In her conversation with Mrs. 
Sarah C. Taylor, in the summer of 1866, at Taylor’s own house, she 
inquired of the latter about the divorce, and she was informed that 
the marriage had not yet been dissolved. Can a stronger case be 
imagived? Was not that information more than sufficient to make it 
her imperative duty to seek for reliable information before yielding 
her consent to marry Taylor? 

But without any efforts on her part, the information came to her 
through two of her lady friends, who both cautioned her against such 
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a step. One of those friends told her that Taylor was not divorced, 
and the other conveyed the very significant information that Taylor 
had been refused a license for the projected marriage on the ground 
that he was not a single man or able to contract a legal marriage ; and 
both communications were made to her but a few days preceding the 
matrimonial trip to Arkansas. And we are satisfied that that was 
the motive and the sole reason of the trip to that State, in company 
with the minister who could otherwise and so easily have performed 
the marriage ceremony at her own home, and in the midst of her neigh- 
bors and frieads. 

We conclude from the record that Mrs. McFarland’s conduct in mar- 
rying J.C. Taylor in Arkansas, in December, 1866, was not charac- 
terized by good faith in Jaw, and that in cohabiting with him there- 
after she became his accomplice in adultery. 

Hence we conclude that the pretended marriage between them in 
January, 1869, was stricken with the nullity pronounced in article 161 
of the Civil Code, which reads: 

“In case of divorce, on account of adultery, the guilty party can 
never contract matrimony with his or her accomplice in adultery, 
under the penalty of being considered and prosecuted as guilty of the 
crime of bigamy, and under the penalty of the nullity of the new 
marriage.” 

It follows therefore that neither of the pretended marriages between 
Taylor and Mrs. McFarland could produce any legal effects, and that 
the judgment appealed from is manifestly erroncoas. 

In their opposition appellants have prayed for the appointment of 
an administrator in the event of the recognition of the asserted rights 
of Mrs. McFarland and her children, and the District Judge had made 
an order to that effect. Under our conclusions that order must be 
vacated. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed, and it is now 
ordered that the application of Mrs. P. F. McFarland in her own right, 
and on behalf of her minor children, to participate in the property 
belonging to the succession of J. C. Taylor be rejected and dismissed, 
at her costs in both courts, and that the order of the lower court 
appointing administrators for said succession be vacated at the costs 
of the applicants for said administration. 


Judgment reversed. 
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JOHN B. LALLANDE vs. Mrs. JULIA TREZEVANT AND HUSBAND, AND 
G. W. MonTGOMERY. 
In an action for damages on an i.junction and a for: hcoming bond, appellee cannot urge in 


dist..issal of appeal, that elem nts of damages cla med on either of the bonds should be 
eliminated aa fictitious because no recovery coula be hat under such bond. Suchan argu- 


of the morits. 

The pr.nclpal and the security on an injunction bond and on a forthcoming bond, by means 
of which the prin ipal arrest: d the sale and obtained the possessio and enjoyed the ase 
of working animals seized by « party, will be held im solide for the depreciation in 
value of said animals as a result of bad treatment while in the possesslon of the priuci- 
pal on such bonds. 


PPEAL from the Eighth District Court, Parish of Madison. 
4 Delony, J. 


Stone & Murphy for Plaiutiff and Appellant. 
E. C. Montgomery and A. L. Slack for Defendants and Appellees. 





The opinion of the Court was delivered by 

Pocné, J. Plaintiff claims damages in the sam of $2.531.58 against. 
Mrs. Trezevant, as principal, and G@. W. Montgomery, as security, on 
an injunction bond and on a forthcoming bond, by means of which 
Mrs. Trezevant had arrested the sale and obtained the temporary pos- 
session of some twenty mules, which had been seized at the instance 
of plaintiff as the property of d fendant’s husband, as appears from a 
case entitled Trezevant va. Sheriff et als., reported in 38 Ann. p. 147. 
Iu the decision of that case this court dissolved the injunction taken 
out by Mrs. Trezevant and reserved the rights of Lullande to claim the 
damages occasioned to him by said injunction. The ground of the 
motion to dismiss is want of jurisdiction ratione materia, for the rea- 
son that the elements of damages set up by plaintiff are, in the 
main, fictitious, and intended manifestly to create an appellate interest 
which does not in reality exist. 

Appellees’ principal argument is the alleged admission of plaintiff in 
his petition that the mules had been returned to the sheriff after the ren- 
dition of our judgment, and the admission resulting therefrom that the 
purposes or the forthcoming bond had been fulfilled and exhaused, and 
that therefore no action could be maintained on that bond now de- 
funct. Hence her counsel contend that the demand must be restricted to 
the bond of injunction, which was only $1,475. They also contend 
that as our judgment condemned Mrs. Trezevant to the costs of his 
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injunction, the demand by plaintiff of the sum of $577.18 for costs in- 
curred in the injunction, and for the subsequent sale of the mules, can- 
not be entertained, as in that case Mrs. Trezevant could be twice con- 
demned to pay the same costs. 

The positien is absolutely untenable, and the eerious argument 
which counsel for appellees have been driven to in order to support 
the contention that no claim could be made out on the forthcoming 
bond is very conclusive proof that the claim predicated thereon is not 
absolutely fictitious, and that it forms an important element in plain- 
tiff’s real demand. 

While it is true that our judgment bas condemned Mis. Trezevant 
to pay costs in her injunetion suit, it is equally true that the surety is 
net included in the judgment, and that a portion of the costs presently 
claimed by plaintiff have been incurred since the dissolution of the in- 
junction and partake of the nature of damages resulting therefrom. It. 
also appears that in a supplementary petition, which appellees’ coun- 
sel have apparently lost sight of, plaintiff corrected his previous alle- 
gation in which he had acknowledged that two of the mules had died 
of a natural death, and that the eighteen others had been turned over 
to the sheriff and by him sold under the original writ. In his supple- 
mentary petition, plaintiff charges that the two missing mules had not 
died, but that they had been illegally retained by Mrs. Trezevant, who 
was responsible therefor, together with her surety on the forthcoming 
bond. It therefore follows that the damages claimed by plaintiff, 
even if not justified under the law and the facts of the case, are at least 
not so fictitious as to affect our jurisdiction, which is made apparent 
on the face of the pleadings. 

The motion to dismiss this appeal is therefore dismissed. 





ON THE MERITs. 


Plaintiff ’s main demand is predicated on the difference between the 
value of the mules when they were first seized, which is alleged to be 
$3,000, and the price which they brought at the sale,which was $1,276.75, 
and he appeals from a judgment which allowed him only $200. Our 
examination of the evidence has satisfied us that during the pos- 
session of Mrs. Trezevant, the mules were overworked and badly 
treated to such an extent that when delivered to the sheriff and sold 
they were too thin and too weak for serious work. Hence it follows 
that animals which she herself had appraised at the value of $2,200, 
brought only $1,276.75, at the sale. We therefore hold that on the 
score of that element of damages plaintiff is entitled to recover $500. 
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Now, assuming as suggested by counsel, that the sum of $200 allow- 
ed by the District Vourt was for attorneys’ fees, on which we are in 
accord with him, we find evidence in the record sufficient to entitle 
him, under the law, to recover the following additional sums: 


For costs of transcript in injunction suit...................54- $85 00 
For costs paid to witnesses in injuction suit...............+.. 168 32 
For costs of Clerk of Supreme Court in injunction suit........ 19 80 
For costs of printing briefs in injunction suit................. 40 00 
ee er I Oe PUI, vcs cs vevcecccessendoesscsesoves 156 38 

Dh dentoetheoubires sna pehedsanenesseveséecewend $469 50 


Adding this to the sum allowed by the District Court, and to the 

sum of $500 hereinabove allowed by us, we foot up the amount of 
damages which plaintiff should recover at $1,169.50. In thus conclud- 
ing, we liquidate in precise figures the amount of costs to which Mrs. 
Trezevant had been condemned in our decree in the injunction suit. 
And it must be understood as making part of our present decree that 
these items include all the costs which can be taxed against Mrs. 
Trezevant as resulting or flowing from her injunction suit. 
- It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be amended by increasing the amount therein al- 
lowed to plaintiff from two hundred dollars to eleven hundred and 
sixty-nine dollars and fifty cents, and that, as thus amended, said judg- 
ment be affirmed at the costs of appeilees in both courts. 


Mr. Justice Todd dissents from the decree on the Motion to Dismiss, 
and takes no part on the Merits. 





DISSENTING OPINION. 

Topp, J. The defendant, Mrs. Trezevant, enjoined the sale of 
twenty mules, seized under executory process, together with a planta- 
tion, as the property of her husband, George T. Trezevant, claiming to 
be the owner of the same. 

During the pendency of the injunction suit, she was permitted to 
take possesion of the mules and retain the same until the final decision 
of the cause. Her injunction was dissolved by a decree of this court. 
After this decree eighteen of the mules were delivered to the sheriff 
and by him sold. 

The present suit was then brought by the plaintiff against Mrs. 
Trezevant and G. W. Montgomery, the surety on her iajunction bond, 
to recover the damages caused by the injunction—the bond being for 
the amount of $1475. 
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The damages set forth in the petition were : 

1. For the difference in the value of the mules when s -d and the 
amount for which they sold after the injunction was dirs .ed. 

2. For the costs of the injunction suit and those incu ved in the sale 
of the mules after the dissolution of the injunction. 

3. The attorneys’ fee in the injunction suit. 

These damages are set forth in the petition as amounting to $2,531. 
The appellees in the motion to dismiss charge that these claims are 
largely fictitious, and only asserted to give jurisdiction to this court ; 
that, for instance, the large sum claimed for costs and sought to be re- 
covered as damages, were covered by the judgments which dissolved 
the injunction wherein Mrs. Trezevant was condemned to pay these 
costs, and that there could not be a separate suit and a second judg- 
ment for this same charge. 

As confirmatory of this view, and of the proposition embraced in the 
motion to dismiss and urged by the appellees’ counsel, we need only 
refer to the brief of the plaintiff and appellant's counsel, in which he 
sums up his actual demands, and all that he now claims he should have 
judgment for, thus : 

The plaintiff had judgment in the lower court for $200. In addition 
thereto his counsel claims $873.25, the loss on the mules, certain items 
of costs stated, the whole amounting, according to his calculation, to 
$1,502.75, which is the total amount he claims to be entitled to, and 
for which only he asks that judgment shall be rendered. 

This statement plainly shows to my satisfaction that this court has 
no jurisdiction of the cause, even as to Mrs. Trezevant, the principal 
cn the injunction bond, but the want of jurisdiction of this court as to 
the demand against the surety, Montgomery, is still more conspicuous. 
The full amount of the bond is $1475, and for all damages caused by 
the injunction the full limit of his liability is that amount, the 
amount of his obligation. Beyond that he cannot be held under the 
law. On the delivery bond on the face of the petition he cannot be 
held except for the value of two mules not delivered, $220. Add this 
to $1475, making $1725. So that to this sum there is an absolute 
limit to his liability. Certainly all beyond that can only be held as 
purely fictitious. 


For these reasons I dissent from the opinion to dismiss, and thus dis- 
senting take no part on the merits. 
53 
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No. 1177. 
StaTE NATIONAL BANK vs. MONROE CoTTON PREss COMPANY ET AL. 
SaME vs. L. D. ALLEN ET AL. 
L. D. ALEXANDER & Co. vs. L. D. ALLEN, JR., ET AL. 


(Consolidated.) 


A contract by which an insolvent debtor, in fraud of creditors, transferred to a creditor in 
satisfaction of his debt, a number of notes and ac ounts, and paid the difference in cash, 
if subjected to revocation, must be revoked as a whole, and the payment made, though 
of a ‘‘just debt in money ” being part and parcel of the illegal contract, must fall 


with it. 

The evidence establishes that part of the money dellvered consisted of the identical bank 
notes and cash which the debtor, in his capacity as treasurer of a corporation, had re- 
ceived from stockholders thereof, and which he had set aside in a particular drawer by 
itself as the property of the corporation. Held, as to such moneys that they were the 
property of the corporation, which the treasurer was bound to deliver and the corpora- 
tion had the right to receive, and that such delivery is not subject to revocation. 

Under Article 1977, C. C., a creditor cannot, by the simple fact of being the first to bring a 
revocatory action, exclude other creditors from joining in the attack and participaticg 
with him in the benetits of the judgment. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
Richardson, J. 


Indeling & Stillman for Plaintiffs and Appellants. 
Stubbs & Russell, and F. G. Hudson, and C. J. & J. 8. Boatner for De- 
fendants and Appellees. 


M. J. Liddell, W. N. Potts and F. Garrett for Intervenors and Ap- 
pellees. 


The opinion of the Court was delivered“by 

FENNER, J. L. D. Alien, Jr., engaged in the banking business in 
Monroe, under the style of the Bank of Monroe, failed and closed the 
doors of his banking-house on June 21, 1886, under circumstances 
which need not be detailed, but which undoubtedly affected the par- 
ties concerned here, with notice of his insolvency. 

Allen was, at the same time, treasurer of the Monroe Compress 
Company, and in that capacity was indebted to the company in the 
sum of nearly five thousand dollars, a considerable portion of which 
had been paid into his hands by stockholders in the days immediately 
preceding his failure. 

On the day of his suspension the officers of the Compress Company 
pressed him for a settlement of his indebtedness as treasurer, and suc- 
ceeded in bringing about such a settlement by which Allen turned 
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over to the company nine hundred and forty-five dollars in money and 
a number of bills receivable amounting to $3981 40. 

The plaintiffs. judgment creditors of Allen, brought this suit to an- 
nul and revoke this transfer as made in fraud of creditors. 

Certain other judgment creditors of Allen intervened and joined in 
the demand for revocation, and prayed a pro rata participation with 
plaintiffs in benefits of the judgment. 

Judgment was rendered in favor of the plaintiffs and intervenors, 
setting aside the transfer of the notes and accounts, but refusing to in- 
terfere with the money payment, and making a pro rata distribution 
of the proceeds among the plaintiffs and intervenors. 

From this judgment plaintiffs alone have appealed. 

They urge two complaints : 

1. Error in not revoking the payment in money. 

2. Errorin allowing the intervenors to participate with them in the 


benefits of the judgment. 
| 


In so far as the money delivered was, properly speaking, a payment 
with Allen’s money, we think the complaint of appellants is well 
founded. It was an integral portion of a reprobated transaction, and 
tainted with the illegality which infected the whole. It was not such 
a ‘‘ payment of a just debt in money ” as is exempted from the revoca- 
tory action under Art. 1986 C.C. It was part and parcel of an unlaw- 
ful contract, and must fall with it. But the evidence is positive and 
uncontradicted that of the money delivered, seven hundred and sixty 
dollars consisted of the identical notes and cash which had been paid 
to Allen, as treasurer, by stockholders of the Compress Company, and 
had been set apart in a drawer by itself as money of the company. 

We think this money was the property of the company, which it 
was the plain duty of Allen to turn over, and which the company had 
the right to receive. 

Plaintiffs should have had judgment for the rest of the money paid, 
viz: $185. And as intervenors have not appealed, our judgment for 
this amount will enure to the exclusive benefit of plaintiffs. 

II. 

We think the claim of plaintiffs to a preference over intervenors, on 
the ground that their attack was prior in time, is unfounded. 

This Court has heretofore construed Art. 1977 (formerly 1972) of the 
Code, using the following language: ‘‘We think the fair and equitable 
meaning of the article is that when creditors commence the prosecu- 
tion of their rights about the same time, and use proper diligence 











836 SUPREME COURT OF LOUISIANA. 


Curator vs. Succession of McIntosh. 


afterward, one should not have an exclusive privilege on the property 
simply because his suit was first commenced. It would be an unjust 
interpretation to give the law in many cases. The case might be dif- 
ferent if it were apparent that one of the creditors had slept upon his 
rights and neglected to assert them with reasonable diligence.” Wal- 
ton vs. Bemiss, 16 La. 144. 

The same authority recognizes the right of other creditors to inter- 
vene in the first revocatory action. 

The case establishes the principie that other suing creditors are not 
subordinated to the one first bringing the revocatory action, simply 
by reason of the latter’s priority, and leaves it to the discretion of the 
courts to determine whether the former have been guilty of such laches 
as to conclude their rights. 

We are not prepaied to say that intervenors in this case should be 
debarred from asserting their rights, and approve the judge a quo’s 
ruling on this point. 

It is, therefore, ordered adjudged and decreed that the judgment ap- 
pealed from be amended by adding thereto a judgment in favor of 
plaintiffs and against the Monroe Cotton Press Company, for the sum 
of one hundred and eighty-five dollars, with 5 per cent interest there- 
on, from July 3, 1886, the same to be applied exclusively to tiie debts 
of plaintiffs, and that, as thus amended, the same be now affirmed, the 
Monroe Cotton Press Company to pay costs of this appeal. 








No. 1187. 


HELEN STAFFORD AND CURATOR ad litem vs. SuccEssiON or W. §, 
McINTOsH. 
(Consolidated with) 
OpposiTiIons TO ACCOUNT OF ADMINISTRATOR. 
The fees of an attorney for services rendered in the defense of suits against a tutor, on ac- 


count of debts of a minor’s parents, are a legitimate charge against the succession of 


the parents. 

When the proof shows that an administrator has used an honest endeavor to protect the in- 
terest of the succession and the heirs, the maxim contra spoliatorem omnia presumuntur 
does not apply. 

Unless it has been shown that a succession representative has neglected his duty and has 
not used an honest effort to collect reuts, he cannot be mulcted in damages therefor, but 
he must account for all he has received. 


PPEAL from the Twenty-Seventh District Court, Parish of Rich- 
land. Williams, J. 
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Curator vs. Succession of McIntosh. 


David Todd for Plaintiff and Appellant. 
R. G. Cobb and J. H. Toler for Defendant and Appellee. 





The opinion of the Court was delivered by 

Warkins, J. The historical facts of this controversy will be more 
easily understood by a recital of them in the narrative form, in so far 
as they exercise a material bearing thereon. 

I. Q. C. Stafford, surviving husband of Margaret Stafford, resided, 
and did business as a country merchant, in Richland parish, for sev- 
eral years, and, his affairs becoming embarrassed, the latter obtained 
a judgment of separation of property against him in January, 1871, 
and he made to her, in satisfaction of her claims, a dation en paiement, 
among other things, of his undivided one-half interest in the stock of 
merchandise of the firm of Stafford & Co., of which he was a member. 

This firm was subsequently dissolved, and she assumed control of 
the business in her own name and continued it up to the date of her 
death, on the 10th of Angust, 1872. 

Helen Stafford — the present plaintiff — then a winor, was called to 
her succession, as her sole surviving issue and heir at law; and her 
father was at once qualified and confirmed as her natural tutor. 

The inventory he caused to be taken showed the total value of the 
estate of M. Stafford to be $31,295 86, “ subject to debts, $14,649 17 ;” 
and of the total value of assets, the rights and credits represented the 
sum of $23,906 11. These consisted of ordinary mercantile accounts, 
that appear to have been wholly unsecured, and, though manifestly of 
little value, were appraised at their face. 

The stock of goods was put at $1200; personal property at $1869 74 ; 
and the real estate at $4820. The last item consisted of eighty acres 
of woodland, appraised at $4 per acre, and which was subsequently 
sold fora much smaller sum; the ‘‘ White-store ” and one acre of land, 
appraised at $1500, was worth in 1876 only $500; the Helen planta- 
tion, valued at $2000, worth in 1876 $1500; and a strip of 190 acres of 
land, adjacent to the ‘“*‘ White-store,” valued at $1000. During the ad- 

ministration of Stafford, tutor, the improvement known as the “Stafford 
Mansion” was erected upon this last mentioned tract of land, and 
twenty acres were segregated therefrom and attached thereto, and in 
1876 it was valued at $3000. 

He also acquired during his administration, in the name of the 
minor, the Beret place and a half interest in the Cherry-Bluff place, 
both of which are valued at about $600. A policy of life insurance 
adds to the value of the minor’s estate $1400, and altogether an in- 
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crease is shown, in the value of the minor’s estate, of $2065 25; yet it 
did not equal the actual depreciation in other real estate, in the mean- 
while. 

In the interval between the date of his qualification and that of his 
death, Stafford, tutor, became involved in various law suits, many of 
which were brought by the commercial creditors of the plaintiff's de- 
ceased mother— and by which he was greatly harassed and annoyed, and 
through the instrumentality of which, in a great measure, the affairs 
of the estate he represented were left, at his demise, in a crippled 
and embarrassed situation. Appreciating the great difficulty of it, 
Stafford made an informal will, in which he requested W. 8. Mc- 
Intosh,— « highly respected citizen of the vicinity — to undertake the 
care of his, then, infant daughter, and the administration of her estate, 
and in pursuance thereof the latter applied for and was appointed to 
those trusts in August, 1876. 

He caused two separate inventories to be taken. That of the separate 
acquisitions of the minor amounted to $2017 25, and that of Mrs. M. 
Stafford amounted to $7596 93. Taken together they show a loss in 
value of $21,681 68. 

His respective administrations continued until the 21st of December, 
1883 — the date he surrendered the real estate and the residue of per- 
sonal property to the agent of the plaintiff, by a notarial act— though 
he departed this life on the 11th of March, 1884. The only account 
MclIutosh ever filed of his gestion was the one he presented on the 
28th of August, 1882, in obedience to an order of court provoked by 
her curator. 

Soon after the death of McIntosh, D. T. Chapman was qualified as 
the administrator of his estate, and Helen Stafford — having been 
emancipated and joined by a curator ad litum — filed this suit; rather, 
she inaugurated the proceedings, which have brought up for review Dr: 
McIntosh’s tutorship and administration, of very nearly seven years. 
She makes claim for the large sum of $30,000, and the principal part 
of this is on account of the supposed large value of the rights and 
credits that are mentioned above, as having only a nominal one. The 
proof in the record fully establishes that this demand is entirely 
groundless. Indeed there seems to have been a strong probability 
of Mrs. Stafford’s succession having been brought to the verge of in- 
solvency during the administration of his predecessor. Before his 
death, McIntosh surrendered to the agent of plaintiff all of the real 
estate mentioned in each of the two inventories he had taken. During 
the period of his administration, he diligently addressed himself to 
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the settlement and adjustment of those claims and suits which had so 
embarrassed, and well-nigh bankrupted the estate under the adminis- 
tration of Stafford, tutor ; and, by his assiduous efforts, and unrewit- 
ting zeal, he succeeded in relieving the estate from those complications 
and satisfied most all of the complaining creditors, and enabled the 
minor, upon her emancipation, to go into peaceable possession of a 
fair inheritance. 

Instead of the evidence disclosing reckless disregard of the rights of 
the minor, and the maladministration of her estate, it is in proof, by 
witnesses of high character and of unimpeachable veracity, that Dr. Mc- 
Intosh’s administration was, at all times, and in every respect, charac- 
terized by an honest and earnest desire to protect and defend the best in- 
terest of his ward, to the uttermost. This was the result and general 
effect of his gestion. An examination of his accounts shows that the 
taxes have been paid; the minor was sent to Nashville, Tennessee, 
and educated at a good school; the rents upon some of her property 
have been regularly collected and accounted for, and some valuable 
property acquired for her account, and of which she is now in the en- 
joyment and possession. During the term of his administaation he 
succeeded in restoring to the estate the Helen plantation —one of its 
most valuable properties —that had, by means of certain irregular 
proceedings, passed into the possession and apparent ownership of 
certain creditors of Stafford, tutor; and, in the accomplishment of 
which he expended $635, for which he is entitled to credit, in reim- 
bursement. 

The plaintiff challenges the correctness of the McIntosh accounts, 
mainly on the following grounds, viz: 

1. She claims that he has failed to charge himself with the rents of 
the Helen plantation for any part of the time it was under his admin- 
istration, and on that score he is chargeable with the amount thereof, 
$3000, with interest. 

2. She opposes the allowance of the item for gin-stand, press and 
fixtures placed on the Helen place, $369. 

3. Also fees due to Cobb & Gunby for services rendered by them 
during two last years of the administration of Stafford, tutor, and by 
them retained out of collections made by them, $500. 

4, Fees of same counsel for opening the succession of M. Stafford, 
and having McIntesh qualified, and the inventories taken, $500. 

5. Other fees aggregating $600, in different independent suits during 
last administration. 
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She likewise objects to various smaller items of credit that appear 
on his accounts, but which need not be detailed particularly. 

1. There is nothing charged on the accounts against McIntosh for 
the rents or revenues of the Helen plantation during his adminis- 
tration of it, which terminated on the 3lst of December, 1882. The 
rents for which he may be chargeable are those of 1877 to 1682 — say 
six years. The plaintiff’s opposition only claims that there are one 
hundred acres of open land on the place, and the property is situated 
on Bayou Beeuf. The proof shows that the administrator collected 
the rents for only a portion of the time, and that $200 per acre would 
be a fair rental, approximating $150 per annum. We have been un- 
able to arrive at any exact figures, or to make any positive estimate of 
the amount due, but are of the opinion that $150 per year, for three 
years, would be a just and proper allowance on that score. 

2. With regard to this item of $369 for the gin-stand, press, ete., we 
do not regard plaintiff’s claim equitable or well founded. The admin- 
istrator seemed to have used his best endeavors to keep the plantation 
in good shape, and this small investment was well intended and well 
directed, and doubtlessly inured to the benefit of the plantation. 

3. The $500 charged for attorneys’ fees in various suits — about 
twenty in number, some in the parish, and others in the district court 
—does not seem unreasonable in amount; and the testimony is in 
keeping with the statement. It is true that those fees were incurred in 
litigation that was carried on during the administration of her father; 
but we think it is fairly shown that if he had not resisted the torrent of 
litigation that set in upon him, the debts of her mother — and which 
are mentioned on the first inventory of her estate — would have swept 
all the property away; and she is the sole beneficiary of the results. 

That item must be allowed. 

4. The fees of same counsel for services rendered McIntosh, admin- 
istrator, for opening the succession and superintending the taking of 
the inventories, appears to us to be excessive, and should be reduced 
to two hundred dollars. 

- §. The remaining fees charged in the different suits mentioned are 


not objectionah'e. 

We do not ‘+! disposed to be critical in casting up the accounts of 
an adminis’::'or who has acted in such perfect good faith, and has ful- 
filled the trii<' confided to him by the plaintiff’s father, in conformity 
to his best int-rest. 

The demauis of defendant for an increase of judgment in his favor 
cannot be listened to nor allowed. 
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It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be amended and increased, in favor of the plaintiff, in 
the sum of seven hundred and fifty dollars, and that as thus amended 
same be affirmed with costs against the succession of M. Stafford. 

Mr. Justice Todd takes no part in this opinion. 








No. 1182. 
THE STATE OF LOUISIANA vs. CLEMENT COLLY. 

In a prosecution for obtaining money or property by false pretences, the indictment must 
contain averments that the accused made false representations of a state o! things past 
or present, and it will not be good if the alleged false representations refer to the future 
only. 

A promise is not a pretence within the meaning of the statute, even when the party making 
the same does not intend to keep it. 

Hence an indictment charging the defendant with falsely offering or promising to procure 
the release on bail of a person in actual custody, by means of which he obtained money, 
does not disclose an offence covered by the statute. 


A PPEAL from the Twenty-sixth District Court, Parish of St. 
Charles. Rost, J. 


Gervais Leche, District Attorney, and Chas. A. Baquie, for the State, 
Appellee. 

James D. Augustin for Defendant and Appellant. 

The opinion of the Court was delivered by 

Pocué, J. This appeal is from a conviction under a charge that the 
accused ‘ feloniously, unlawfully and knowingly did falsely pretend 
to one Turner Wilson that he, the said Clem. Colly, would, for and in 
. consideration of the sum of twenty-five dollars, procure the release 
upon bail of one Manuel Billup, then in custody charged with murder ; 
by which said false pretence he, the said Clement Colly, did unlaw- 
fully obtain from the said Turner Wilson $12.50 in cash money, and 
was then and there entrusted with a certain horse in pledge for the 
remaining balance of $12.50, with intent to defraud, whereas, in truth 
and in fact, the said Clement Colly, at the time he so falsely pretended, 
as aforesaid, well knew said pretences to be false.” 

The information was framed under section 813 of the Revised 
Statutes, which reads: 

‘“‘Whoever by any false pretence shall obtain, or aid and assist 
another in obtaining, from any person, money or any property with 
intent to defraud him of the same, shall on conviction be punished by 
imprisonment at hard labor or otherwise not exceeding twelve months.” 
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Among other complaints, the defendant urges in a motion in arrest 
of judgment that the information filed against him cannot sustain a 
conviction, for the reason that it does not contain the charge of an 
offence known to the laws of Louisiana. 

The offence denounced by section 813 of the Revised Statutes as 
construed in conformity with the common law of England (Sec. 976 
R. 8.) contemplates a false statement by the accused of a past event 
or of an existing fact, and it excludes any representation in regard to 
a future transaction. Wharton, American Criminal Law, secs. 2085, 
2087, 2096, 2112; Bishop on Crimival Law, vol. 2, sees. 397, 400, 401. 

Hence it follows that a promise is not a pretence, and that a promise 
which a man makes and which he does not intend to keep, does not fall 
within the scope’of the legal definition of a false pretence. 

In the case in hand, it is not denied that the person whom the 
accused offered or promised to have released on bai! was then in actual 
custody on a charge for murder; on the contrary it is admitted and 
made the basis of an argument, hence the representation of the “ exist- 
ing fact” was true and made no part of the alleged false pretence by 
means of which the defendant obtained the money and the horse of 
the prosecutrix. But the false pretence is alleged to rest on the 
promise made by the accused, and which he is charged to have known 
to be false. 

Manifestly such a representation, which has reference to the future 
only, and not to the past or to the present, is not a pretence within the 
meaning of the statute. 

Wharton and Bishop both refer to a case in which the defendant 
was charged with obtaining money by the false pretence that he could 
tell to the owner of certain animals which had strayed, where they 
could be found; the conviction was set aside because the false pre- 
tence referred to the future; it was held that the indictment should 
have stated that the defendant had pretended that he knew where the 
animals were. 

Thus in the instant case the indictment would have been good either 
if the statement that Manuel Billup was in custody had been untrue 
or if the accused had been charged with falsely pretending that he 
had already procured the release of the prisoner on bail. 

Our conclusion is that the motion in arrest of judgment was well 
founded and that it should have been sustained. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, that the verdict of 
the jury be set aside, and that the case be remanded for further pro- 
ceedings according to law. 
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No. 1178. 


STATE NATIONAL BANK vs. C. J. & J. S. BOATNER. 


Garnishment process is a method of seizure and not a bill of discovery, Interrogatories 
should be confined to matters tending to disclose indebtedness to, or possession, or con- 
trol of property belonging to the debtor. 

Garnishees have the right to except to impertinent questions and to withhold answers 
thereto until such exception has been ruled on. 

When such exceptions have been taken, failure to answer before raling thereon cannot be 
ground for judgmeut pro confesso. 

When answers to proper interrogatories unequivocally disclose that the garnishees have 
owed nothing and had no possession or control of any property of the debtor, since the 
garnishment proceeding. and such answers have not been traversed, garnishees cannot 
be required to answer other iuterrogatorics touching the disposition and whereabouts 
of property which may have been in their possession at some time prior to the garnish- 
ment. Such inquiries could be proper only under a traverse. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
& Richardson, J. 


John T. Ludeling for Plaintiff and Appellant. 
Millsops & Sholars for Defendants and Appellees. 


The opinion of the court was delivered by 


FENNER, J. Plaintiff having obtained a judgment against L. D. 
Allen, caused execution to issue and then filed a petition making C. 
J. & J. S. Boatner, attorneys-at-law, garnishees, and propounded to 
them the following interrogatories : 

“Ist. Have you now in your hands or possession or under your 
control any notes, accounts or other obligations belonging to L. D. 
Allen, Jr.? If yea, please state explicitly what notes, accounts or 
other obligations. Describe them fully, giving dates, time when due, 
amounts and names of obligors. 


‘2d. Have you in your possession now and have you had under 
your control or in your possession since the garnishment process was 
served on you, * * any note or notes, due bills or accounts in favor 
of or belonging to L. D. Allen, Jr., against the following parties or any 
of them and calling for the following sums or thereabout?” [Followed 
by a list of particular obligations.] ‘‘ Jf you have had control or posses- 
sionof any of said notes and haven’t them now, where are they? What has 
become of them? What did you do with them and when did you part with 
them? If so, please describe the obligations and give the residences of the 
debtors. 
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“3d. Are you indebted to L. D. Allen, Jr., in any sum whatever ? 
Have you any moneys in yoor hands or in your possession or under 
your control belonging to L. D. Allen, Jr.? Do you owe him as much 
as the amount of this judgment? Have you in your possession 
property or effects of any description belonging to Allen sufficient to 
satisfy the judgment, ete.” 

The garnishees filed answers distinctly negativing any indebtedness 
to Allen or the possession or control of any notes, bills or other prop- 
erty belonging to Allen, either at time of answering or at any time 
since service of garnishment process, except that they qualify their 
negative answer to the last interrogatory by this statement: ‘‘I am 
almost certain that we have a note of Mrs. Grayson for $200, which 
was sent to us by Mr. Allen for the purpose of settling two small debts 
due by him. We cannot give the date or maturity of this note for the 
reason that we cannot presently find it, and have no memoranda 
showing it. I will make search for the note and if we have not re- 
turned it, will amend our answer and give the exact dates.” They also 
qualified their answer to the third interrogatory by the statement: 
“We have a note of M. J. Liddell for $305, sent us by the Laclede 
Bank of St. Louis, who claim that they own the same by transfer from 
L. D. Allen, Jr. We do not, however, hold the same as the property 
of L. D. Allen, Jr., nor for his account.” 

Garnishees, however, filed on the same day with their answers an 
exception to that portion of the second interrogatory which we have 
. ttalicised above, on the grounds that it is impertinent to the question of 
their liability as garnishees, and that it calls for disclosure of facts, 
knowledge of which was acquired in the course of professional em- 
ployment. Under this exception, they failed to answer this portion 
of that interrogatory. 

Plaintiff then filed a motion to have a judgment pro confesso entered 
against the garnishees “for the claims and amounts stated in the 
interrogatories which they have failed to answer.” 

Obviously this motion presented no issue except as to the sufficiency 
of the answers, which must be decided on the face of the papers. 
Nevertheless, the judge permitted the introduction of certain evidence 
over the objection of defendant. This evidence was immaterial and 
irrelevant to the issue and should not have been received. There was 
no traverse, in any form, of the answers, and the only question was 
their sufficiency and responsiveness. 

Counsel for plaintiff contends that garnishees had no right to except 
to the interrogatories, but were bound to answer or take the conse- 
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quences of failure in case their excuse therefor should be held not 
good. 

The contrary practice, recognizing the right to except and withhold 
answer until the exception has been ruled on, has been repeatedly 
recognized by this court. Maduel vs. Monseur, 28 Ann. 691; Shaughn- 
essy vs. Fogg, 15 Ann. 330; Laville vs. Hebrard, 1 Rob. 435; Samory 
vs. Hebrard, 17 La. 555. 


If his exception were overruled, he would then be ordered, and have 
opportunity, to answer. 


In this case, however, the judge a quo sustained the exception, and 
the plaintiff complains that this is error. Even if it were error, its 
correction would, in no manner, tend to support the motion of plaintiff 
to have the interrogatory taken for confessed. The utmost effect 
would be to order the garnishee to answer; and the plaintiff’s motion 
would, in any event, be denied. We take occasion, however, to say 
that, considering the unqualified denial in the answers of the gar- 
nishees that they had any. possession or control of the notes and bills 
referred to at any time since the garnishment herein, the questions 
referred to seem utterly irrelevant and impertinent. What difference 
can it possibly make, as to the effectiveness of this seizure, where these 
bills now are, or what was dene with them, and when, in view of the 
untraversed answers that they have not been in the possession or under 
the control of the garnishees at any time since the garnishment 
herein’? The code of practice is very explicit in declaring the pur- 
pose for which garnishment is allowed and the object and scope of 
interrogatories to be propounded. 


Thus art. 246 authorizes the citation of a garnishee “to declare on 
oath what property belonging to defendant he has in his possession, or 
in what sum he is indebted to defendant.” Art. 247 authorizes inter- 
rogatories ‘“‘as to the nature of the property belonging to the defendant 
which may be in his possession, and as to the amount of the sums for 
which he may be indebted.” And the act of 1839 authorizing garnish- 
ment under execution now added to C. P. 246, only auti.orizes inter- 
rogatories touching ‘ indebtedness” and * property and effects in the pos- 
session or under the control” of the garnishee. The process of garnish- 
ment is a method of seizure and nota bill of discovery. No interroga- 
tories are proper except such as have for their object the disclosure of 
indebtedness or of property in the possession or under the control of 
the garnishee and thus seized in his hands. When answers to such 
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proper interrogatories, not traversed, unequivocally negative sach 
indebtedness, possession or control, the garnishee cannot be required 
to answer other interrogatories as to property which may once have 
been in his possession, but which had passed therefrom before ‘the 
seizure. If the plaintiff wishes to go into such questions, he should 
first traverse the answers and he may then, under proper contestatio 
litis. show any fact tending to establish the effectiveness of his 
seizure. 

This renders it unnecessary to consider the validity of garnishees’ 
objection based on ground that the knowledge of the facts referred to 
was acquired in the course of professional employment. The allega- 
tion is duly sworn to, and it would be a delicate matter to enforce such 
disclosures. 

We have considered the authorities quoted by plaintiff’s counsel (18 
La. 479, 20 Ann. 188 and 15 Ann. 330), but they do not, when properly 
scrutinized, affect our conclusions in this case. 

Plaintiff contends, however, that judgment should have been entered 
for the Grayson and Liddell notes under the special answers in refer- 
ence to them heretofore quoted. We do not see how this is possible. 
He might force further disclosures touching the Grayson note, and 
might traverse the answer touching the Liddell note, but on the face 
of the answers, as they stand, there is no ground for judgment against 
the garnishees. 

We think, however, the judgment of the court, in ordering the gar- 
nishees to be discharged, went too far. It may be that the time allowed 
for traversing the answers has passed, but certainly the plaintiff has 
notl ost his right to further disclosures as to the Grayson note. Atal} 
events, the only question submitted to the court was under the motion 
of plaintiff to have the interrogatories taken for confessed; and a 
denial of this motion was the only judgment called for. 


It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from in so far as it discharged the garnishees be annulled, 
avoided and reversed, and that in tieu thereof there be judgment in 
favor of garnishees and against plaintiff, denying and refusing the 
latter’s motion for judgment pro confesso, plaintiff to pay costs in the 
lower court and defendant those of this appeal. 
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No. 1188. 


THE STATE EX REL. J. C. WICKLIFFE, District ATTORNEY, vs. W. F. 
BALCKMAN, JUDGE OF TWELFTH JUDICIAL DISTRICT. 

Under the la“ s of Louisiana the accused in a criminal presecution has no right toexact a 
list of the State witnesses. Hence the District Attorney canuot be required ly the court 
to furnish such a list as a condition precedent to a trial of the cause. 

An order to that effect by a District Judge cannot be justified as resting on bis judicial 
discretion, and not being sanctioned in law it must be rescinded. 


A PPLICATION for Mandamus. 
A 


J. C. Wickliffe, District Attorney, Relator. 
Respondent in pro per. 


The opinion of the court was delivered by 


PocuE, J. Relator’s complaint is predicated upon the following 
facts: 


When the case entitled “‘The State vs. John Clements,’ 
ing in respondent’s court, was called for trial according to previous 
assignment, and after the District Attorney announced that he was 


then pend- 


ready for trial, the accused moved for a continuanee of the case for 
the main reason that the names of the State witnesses were not written 
on the back of the indictment, and had not otherwise been disclosed. 
Whereupon the judge entered an order requiring the District Attorney 
to disclose the names of the State witnesses, and on the latter’s refusal 
to comply with said order, he continued the trial of the case “until 
such time as the District Attorney disclose name of prosecuting 
witness.” 

In his answer the respondent admits that, under the law, the omis- 
sion of the District Attorney to endorse the names of the State wit- 
nesses on the indictment is not fatal, and that the call on bebalf of the 
accused for information on the subject is not a matter of right or of 
law, but he contends that, as the law is silent on the subject, his order 
in the premises is within the scope of his judicial discretion. 

A careful consideration of the question has led us to the conclusion 
that our learned brother of the District Court is in error and that his 
order cannot be sustained in law. 

If, as he concedes, the law does not require, as a matter of right, the 
disclosure of the names of the State witnesses, the court cannot coerce 
the District Attorney to comply with an order which is not supported 
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by law; and if, on the other hand, the court can at its discretion insist 
op a compliance with such an order as a condition precedent to a trial 
of the cause, it is clear that the State can thus be deprived of her right 
to prosecute offenders, or to enforce her own laws in her own courts. 

A discretion which would lead to such a confusion or claos has cer- 
tainly no claim to be considered as a sound judicial discretion: hence 
it becomes the dnty of a judge to recede from a position which would 
produce such effects, unless he is sustained by a clear and mandatory 
law. 

The question therefore hinges upon a proper consideration of the 
requirements of the law in the premises. 

The controversy was set at rest by this court in the case of Kane 
and Hunter, 36 Ann. 153. In that case the defendants urged in a mo- 
tion in arrest, error through the omission of the prosecuting officer to 
endorse the names of the State witnesses on the indictment. The 
court, after a thorough review of the common law, as adopted and 
modified by our statutes, concluded that the common law provision 
which conferred that right to the accused had been ex industria omitted 
from our statute on the subject, sec. 992, Revised Statutes; and that 
the omission of the District Attorney in that regard had deprived the 
accused of none of his rights. It requires no argument to justify the 
conclusion that a formality whicl’ is not essential in law to the legality 
of a criminal trial cannot be imposed by the court, as a condition, 
precedent to the trial. 

It is therefore ordered that a peremptory writ of maudamus issue 
to the respondent judge, directing him to rescind his order continuing 
the trial of the case of the State vs. John Clements, now pending in 
his court, until such time as the District Attorney disclose the names 
of the prosecuting or other State witnesses, and to proceed to such 
trial without requiring the District Attorney to disclose the names of 
the State witnesses, and that the costs of these proceedings be taxed 
against the respondent. 








No. 1179. 


THe Simmons HARDWARE COMPANY ET AL. vs. J. E. McGuire, 
SHERIFF AND Tax COLLECTOR. 


A law of a State cannot impose license taxes upon persons passing through, or coming into 
it merely for a temporary purpose, especially if connected with interstate commerce : 
nor can it impose such taxes upon property imported into it from abroad, or from 
another State, and not yet become part of the common mass of property therein. 
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A State cannot enact any law or establish any regulation effecting interstate commerce. 
Same would be an unauthorized interference with the power given to Congress over the 
subject. 

Tnterstate oommerce cannot be taxed at all by a State statute, even though the same amount 
of tax should be laid on domestic commerce, or that which is carried on solely within 
the State. 

The negotiation of sales of goods, which are in another State, for the purpose of introducing 
them into the State, int» which said negotiation is made, is interstate commerce. 

That part of sec. 12 of act 101, of 1886, which declares that ‘all traveling agents offering 
any species of merchandise in this State for sale, or selling same by sample, or other- 
wise, shall pay * * a license of $50,” is repugnant to paragraph three, section 8, 
article 1, of the United States Constitution, which declares that Congress shall have 
power to regulate commerce among the several States, and same is unconstitutional, 
and in so far as such traveling agents may represent principals domiciled in other States 
are concerned, the tax is null and void. 


PPEAL from the Fifth District Court, Parish of Ouachita. 
L Richardson, J. 


John T. Ludeling for Plaintiffs and Appellants. 
Thomas O. Benton for Defendant and Appellee. 


The opinion of the court was delivered by 


Warkins, J. Plaintiffs are merchants domiciled and doing business 
in the City of St. Louis, State of Missouri, and in the prosecution o¢ 
same, they are and have been importing their goods and wares into 
this State for sale in unbroken packages, through their traveling 
agents, or drummers, who travel therein soliciting customers and 
making sales by samples. 

They aver that they have paid all licenses and taxes required of 
them as merchants in the State of Missouri, and the City of St. Louis, 
and claim the right to thus sell and dispose of their wares and mer- 
chandise, without the payment of any other license or tax, in this 
State. 

They aver that defendant, as the sheriff and tax collector of the 
Parish of Ouachita, has demanded of their traveling agent, or drum- 
mer, a payment of $50 license for selling their goods as aforesaid, 
and upon his failure to pay the same, he has seized their property 
in satisfaction thereof. 

In seeking to collect said tax, the defendant is acting under the 
authority of section 12, of act 101, of 1886, and this statute, plaintiffs 
insist, is repugnant to paragraph third, section 8, article 1, of the Con- 
stitution of the United States, which declares that Congress shall have 
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power to regulate commerce with foreign nations, and between the 
States; and same is unconstitutional, and the license tax void. 

The sole question presented for consideration is the constitutionality 
vel non of the statute in question. 

The chief reliance of the plaintiff's counsel is upon the recent 
decision of the Supreme Court in the case of Sabin Robbins vs. The 
Taxing District of Shelby County, Tennessee, not yet reported. 

The facts of that case are that Robbins was engaged at the City of 
Memphis, in the State of Tennessee, in soliciting the sale of goods for 
the firm of Ross, Robbins & Co., of the City of Cincinnati, Ohio, who 
were dealers in stationery, and exhibited samples for the purpose of 
effecting sales. ¥ 

There was a statute of that State which declared that ‘all drum- 
mers, and all persons not having a regular licensed house of business 
in the taxing district, offering for sale or selling goods * * therein 
by sample, shall be required to pay to the county trustees the sum 
of $10 per week, or $25 per month, for such privilege.” Robbins 
failed to pay the $10 license, and was prosecuted therefor, and con- 
victed, and on appeal to the Supreme Court of that State the sentence 
was affirmed. Thereafter the case was taken to the United States 
Supreme Court upon the ground herein assigned for the unconstitu- 
tionality of the statute of this State. 

On this state of facts and upon the strength of various authorities 
that were cited, that court held that the following principles are estab- 
lished, viz.: 

Ist. That the Constitution having given to Congress the power to 
regulate commerce among the several States, that power is necessarily 
exclusive. 

2d. That where the power of Congress to regulate is exclusive, the 
failure of Congress to make express regulations indicates its will that 
the subject shall be left free from any restrictions; and that any regu- 
lation of the subject by the States is repugnant to such freedom. 

3d. The only way in which commerce between the States can be 
legitimately affected by State laws is when, by virtue of its police 
power, and its jurisdiction over persons and property within its limits, 
it provides for the security of life and property, or imposes taxes upon 
persons residing within the State, or belonging to its population, or upon 
avoeations pursued therein, not directly connected with foreign or inter- 
state commerce. 

The court say: “But in making such internal regulations, a State 
cannot impose taxes upon persons passing through the State, or coming 
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into it merely for a temporary purpose, especially if connected with 
interstate or foreign commerce; nor can it impose such taxes upon 
property imported into the State from abroad, or from another State, and 
not yet become part of the common mass of property therein; * * 
and no regulations can be made directly affecting interstate commerce. 
Any taxation, or regulation of the latter character would be au 
unauthorized interference with the power given to Congress over the 
the subject.” 

The court then proceeds to discuss the facts of the case, and apply 
the principles of law enumerated, and then says: “‘To deny to the 
State the power to lay the tax, or require the license in question, will 
not, in apy perceptible degree, diminish its resources, or its just 
power of taxation. It is very true that if the goods, when sold, 
were in the State, and part of its general mass of property, they would 
be liable to taxation; but when brought into the State in consequence of 
the sale they will be equally liable ; so that, in the end, the State will 
derive just as much revenue from them as if they were there before 
the sale. * * But to tax the sale of such goods, or the offer to sell 
them, before they are brought into the State, is a very different thing, 
and seems to us clearly a tax on interstate commerce itself. 

‘It is strongly urged, as if it were a material point in the case, that 
no discrimination is made between domestic and foreign drummers— 
those of Tennessee and those of other States—that all are taxed alike. 
But that does not meet the law at all. Interstate commerce cannot be 
taxed at all, even though the same amount of tax should be laid on domes- 
tic commerce, or that which is carried on solely within the State. 

* * * * * 7 * * * 

‘‘ The negotiation of sales of goods which are in another State for 
the purpose of introducing them into the State in which the negotiation is 
made is interstate commerce. 

‘‘ A New Orleans merchant cannot be taxed there for ordering goods 
from London or New York, because, in the one case it is an act of 
foreign and in the other of interstate commerce, both of which are 
subject to regulation by Congress alone. 

* * + o * ” + * * 

“If the selling of goods by sample, and the employment of drum- 
mers for that purpose injuriously affects the local interests of the 
State, Congress, if applied to, will undoubtedly make such reasonable 
regulations as the case may demand. And Congress alone can do it; 
for it is obvious that such regulations should be based on a uniform 
system, applicable to the whole country, and not left to the varied, 
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discordant, or retaliatory enactments of forty different States. The 
confusion into which the commerce of the country would be thrown by 
being subject to State legislation in this matter would be but a repe- 
tition of the disorder which prevailed under the articles of con- 
federation.” 

These copious extracts from this luminous and most important 
decision of that enlightened tribunal show it to be of the greatest 
consequence to commercial relations between the States. It is upon 
this theory, exclusively, that it proceeds. It draws a line of demarca- 
tion between the persons and property over which a State has jurisdic- 
tion to exercise the taxing power and those over whom she has none. 
If the person sought to be taxed, or of whom a State license is 
required, be one who is merely passing through the State, or one com- 
ing into it for the temporary purpose of selling by sample goods to be 
imported from another State; or if the goods, the sale of which is 
thus negotiated, are imported into the State from another State, and 
not yet become a part of the mass of property therein, neither the 
person or property have become subjected to the taxing power of the 
State; and any State law imposing such a license tax is repugnant to 
the Federal Constitution, and void. 

They say that this is no unjust restriction upon the taxing power of 
the States, but merely the sabjection of the States to the Constitution 
of the United States in the matter of interstate commerce. It meets 
the objection that the law makes no unjust discrimination between 
domestic and foreign drummers—and that is perfectly true, in this 
instance—but that all are taxed alike, by announcing the underlying 
principle to be that interstate commerce cannot be taxed by the States 
at all, even though the same amount of tax or license should be laid 
on each class, or on that business which is carried on exclusively 
within the State. It is the negotiation in one State, by sample, of sales 
of goods in another State that cannot be taxed. The State license, or 
tax, is treated as being an unconstitutional restriction upon the business 
or calling of introducing into one State the goods and wares that are 
manufactured in another. The power of the State to tax interstate 
commerce was considered the leading and prominent feature of the 
law of Tennessee; and the statute of this State under consideration 
is very similar, if not an exact parallel. 

On all questions appertaining to the construction of provisions of the 
United States Constitution and laws of Congress decisions of the 
Supreme Court are paramount to our own, and we regard it our duty 
to follow them. Hence under the interpretation it has placed on the 























MONROE, JUNE, 1887. 





MeLeod vs. Simonton et al. 





Tennessee statute, and the constitutional power of Congress to regu- 
late interstate commerce, we feel constrained to pronounce that part 
of section 12, of act 101, of 1886, which declares that “all traveling 
agents offering any species of merchandise in this State for sale, or 
selling same by sample, or otherwise, shall pay a license of $50,” 
repugnant to paragraph three, section 8, article 1, of the Constitution 
of the United States in respect to the plaintiffs; and that the license 
tax demanded of them is illegal. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is farther 
ordred, adjudged and decreed that the plaintiffs’ demand be sustained, 
their injunction reinstated, and perpetuated, and all cost be taxed 
against the defendant and appellee. 








H. W. McLeop vs. A. C. SIMONTON ET AL. 

In a suit for the liquidation of a partnership, to which the suing partner engrafts a demand 
against a third party. for the ownership of certain preperty, as an alleged asset of the 
partnership, the test of jurisdiction is the value of the property in dispute. 

Tn such a case there is no demand for any portion of a fund to be distributed. 

The Supreme Conrt can allow no damages in an appeal not within its jnrisdiction. The 
only judgment it can render is one of dismissal. 


APPEAL from the Fifth District Court, Parish of Ouachita. 
Z Richardson, J. 





C. J. & J. 8. Boatner for Plaintiff and Appellent. 
E. M. Graham and Thos. A. Garrett for Defendants and Appe cvs. 





The opinion of the Court was delivered by 

Pocuk, J. The original purpose of this suit was to liquidate and 
settle the commercial partnership of ‘Simonton, Kidd & McLeod,” 
heretofore engaged in the construction and repair of levees. 

As an iacident of the main demand, plaintiff claimed for the firm 
‘ the ownership of a judgment obtained by A. C. Simonton, personally, 
against L. D. McLain, in the sum of nine hundred and fifty dollars 
and interest, and rendered by this court in the case entitled Simonton 
vs. McLain et al, reported in the 37th volume of our annual, p. 663. 

Pending this litigation, in which the question of the true ownership 
of that judgment was involved, D. P. Ford, of the Parish of Lincoln, 
who held a judgment against A. C. Simonton, rendered by the district 
court of the latter parish, issued execution thereon and levied on the 
judgment standing in the name of Simonton against McLain. 

That seizure was enjoined in the district court of Ouachita by Mc- 
Leod, plaintiff in this suit, on the ground mainly that the judgment 
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being the property of the firm of “ Simonton, Kidd & McLeod,” could 
not be applied to the payment of Simonton’s personal debts, and for 
other reasons not necessary to mention herein. This appeal is prose- 
cuted from a judgment sustaining an exception by D. P. Ford, the de- 
fendant in injunction, to the jurisdiction ratione materia et persone of 
the district court. 

As stated by appellant’s counsel, the only question which this appeal 
presents to us is that of the disputed jurisdiction of the district court. 
From this proposition follows another equally clear, and it is that the 
only issue before the district court, as between McLeod and Ford, was 
the contested right of ownership or control of the Simonton ji dgment 
against McLain, amounting, as stated, to the sum of $950. 

Hence we conclude that appellee’s suggestion that we have no juris- 
diction of this appeal ratione materia is well founded, and that the 
same must be dismissed. 

In his attempt to engraft his injunction proceedings against Ford to 
his main suit for a liquidation of the partnership of ‘“ Simonton, 
Kidd & McLeod,” plaintiff cannot succeed to change the issue 
which he clearly tendered to Ford. This is not a matter in which 
our jurisdiction is to be tested by the amount of the fund to be distri- 
buted. As far as the record shows, there is yet no fund under control 
of the court, or in the hands of any one for distribution. That branch 
of the action which seeks to assert the ownership of the firm to the 
McLain judgment is simply an effort to secure an asset which would 
constitute the first element of a fund to be distributed. And even that 
would not be equal to the lower limit of our jurisdiction. La. W. R. 
R. Co. vs. Hopkins et al, 33 Ann. 806. 

The issue presented in McLeod’s demand against Ford is precisely 
that which would be involved in an action by an executor, adminis- 
trator or syndic for the recovery in behalf of the estate which he re- 
presents, of a claim, or of property, of the value of $950. 

In such an action as in the present controversy, the amount in dispute 
is the true test of our jurisdiction, and under that test the present ap- 
peal cannot be sustained. 

We note appellee’s prayer for damages as in case of a frivolous ap- 
peal. But having no jurisdiction of the appeal, we cannot look into 
its merits, even with the view of determining its character. Damages 
cannot be allowed in an appeal over which the court has no control for 
want of jurisdiction. Thomas vs. Guilbeau, 35 Ann. 927. 

It is therefore ordered that the present appeal be dismissed at appel- 
lant’s costs. 














